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Special Closed Session of March 2, 2022

Santa Cruz Port Commission

MINUTES
Commission Members Present (via teleconference):
Reed Geisreiter Chair
Darren Gertler Vice-chair
Dennis Smith Commissioner
Stephen Reed Commissioner
Toby Goddard Commissioner

SPECIAL PUBLIC SESSION - 5:00 PM
Chair Geisreiter convened the special public session at 5:00 PM via teleconference.
1. Oral Communication

2. Announcement of Closed Session Pursuant to Government Code
(Ralph M. Brown Act) Section 54956.8

At 5:00 PM, Chair Geisreiter announced that the Commission will meet in closed session to
discuss agenda item 3.

SPECIAL CLOSED SESSION

3. Conference with Real Property Negotiators
Property: 616 Atlantic Avenue
Agency Designated Representative: H. MacLaurie
Under Negotiation: Lease

SPECIAL PUBLIC SESSION

4. Action and Vote Disclosure after Closed Session Pursuant to Government Code (Ralph M.
Brown Act) Section 54957.1

Chair Geisreiter announced that the Commission took no reportable action in closed session
on item 3.

Chair Geisreiter adjourned the special open session following the closed meeting at 5:35 PM.

Reed Geisreiter, Chair
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Special Closed Session of March 14, 2022

Santa Cruz Port Commission

MINUTES
Commission Members Present (via teleconference):
Reed Geisreiter Chair
Darren Gertler Vice-chair
Dennis Smith Commissioner
Stephen Reed Commissioner
Toby Goddard Commissioner

SPECIAL PUBLIC SESSION - 5:00 PM
Chair Geisreiter convened the special public session at 5:00 PM via teleconference.
1. Oral Communication

2. Announcement of Closed Session Pursuant to Government Code
(Ralph M. Brown Act) Section 54956.9(d)(4)

At 5:00 PM, Chair Geisreiter announced that the Commission will meet in closed session to
discuss agenda item 3.

SPECIAL CLOSED SESSION

3. Conference with Legal Counsel — Anticipated Litigation
Initiation of Litigation (1 Case)

SPECIAL PUBLIC SESSION

4. Action and Vote Disclosure after Closed Session Pursuant to Government Code (Ralph M.
Brown Act) Section 54957.1

Chair Geisreiter announced that the Commission took no reportable action in closed session
on item 3.

Chair Geisreiter adjourned the special open session following the closed meeting at 6:20 PM.

Reed Geisreiter, Chair
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Regular Public Session of March 22, 2022

Santa Cruz Port Commission

MINUTES
Commission Members Present (via teleconference):
Reed Geisreiter Chair
Darren Gertler Vice-chair
Dennis Smith Commissioner
Stephen Reed Commissioner
Toby Goddard Commissioner

REGULAR PUBLIC SESSION - 7:00 PM

Chair Geisreiter convened the regular public session at 7:00 PM via teleconference.
1. Pledge of Allegiance

2. Oral Communication

Commissioner Gertler reported that he recently participated in the Santa Cruz Commercial
Fishermen’s Association meeting, which was well attended.

The Commission expressed support for the new agenda design and layout, specifically the
reintroduction of the harbor’s three boat circle logo.

A brief discussion ensued regarding the Port District’s logo variations. There was consensus
among the Commission to reincorporate the three boat circle logo onto future letterhead and
branding material.

CONSENT AGENDA

3. Approval of Minutes
a) Special Public Budget Meeting of February 15, 2022
b) Regular Public Meeting of February 22, 2022

4, Approval of Month-to-Month Rental Agreement — Paved Lot (Tenant: Bayside Marine)
5. Approval of Sublease Agreement — 2222 E. Cliff Drive, Suite 220 (Tenant: Estriatus Law)

6. Approval of Resolution 22-09, Continuing Virtual Public Meetings in Accordance with
Assembly Bill 361

MOTION: Motion made by Commissioner Reed, seconded by Commissioner Smith to
approve consent agenda items 3 through 6.
- Motion carried unanimously by roll call.
* Gertler. YES
*  Smith: YES
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REGULAR AGENDA

7.

8.

9.

* Reed: YES
e Goddard: YES
» Geisreiter: YES

Consideration of 6-Pak Charter Application — Seabright Sportfishing

Discussion:

MOTION:

Harbormaster Anderson requested that the Commission consider
authorization of a 6-pak charter operation in the northeast harbor. He stated
that approval of this request will have minimal impact in the area.

Commissioner Geisreiter expressed support for approving the proposed
charter operation. Commissioner Smith agreed.

Motion made by Vice-chair Gertler, seconded by Commissioner Goddard to
approve a 6-pak charter permit application for Jason Collins of Seabright
Sportfishing.
- Motion carried unanimously by roll call.

* Gertler: YES

«  Smith: YES

* Reed: YES

* Goddard: YES

* Geisreiter. YES

Update on Local Chapter Formation of CSDA — Insurance Requirements

Discussion:

MOTION:

Commissioner Goddard requested that the Commission approve the Sample
Certificate for Liability Coverage, which is included as Exhibit B of the CSDA
Chapter Affiliation Agreement. He stated that approval of the sample
certificate will allow the Port District to continue moving forward with the
formation process of a county-wide chapter of the California Special Districts
Association (CSDA), if enough local interest exists among other eligible
agencies.

Motion made by Commissioners Reed, seconded by Commissioner Smith to
approve sample certificate for liability insurance coverage.
- Motion carried unanimously by roll call.
* Gertler. YES
Smith: YES
Reed: YES
Goddard: YES
Geisreiter: YES

Consideration of Hybrid Meeting Format for Port Commission Meetings



Discussion:  Administrative Services Manager (ASM) Ritter stated that the Port District
has been conducting virtual Port Commission meetings in accordance with
Assembly Bill 361 since January 2022. She explained that new legislation
(AB 1944) is currently being considered, and if signed into law, would allow
the Port District the option to offer a virtual participation component for
members of the public and Commissioners at future public meetings.

ASM Ritter requested that the Commission provide direction to staff on
whether there is interest in procuring and implementing equipment to
facilitate a hybrid (virtual and in-person) meeting format.

A brief discussion ensued regarding the potential benefits of a hybrid meeting
platform. While there was a general consensus among the Commission to
return to in-person meetings in April, there was support for exploring
equipment and technology needs necessary to potentially transition to hybrid
meetings in the future.

10. Approval of Cash / Payroll Disbursements — February 2022 (There was no discussion on
this agenda item)

MOTION: Motion made by Commissioner Goddard, seconded by Vice-chair Gertler to
approve cash and payroll disbursements for February 2022 in the amount of
$646,386.90.

- Motion carried by roll call vote.

* Gertler: YES

*  Smith: YES

* Reed: YES

* Goddard: YES

* Geisreiter: YES
INFORMATION
11. Port Director’s Report

Murray Street Bridge Seismic Retrofit Project — Independent Appraisal

Port Director MacLaurie stated that the Port District’s appraisal report for the Murray Street
Bridge Seismic Retrofit Project has been forwarded to the City of Santa Cruz and their
consultant, Bender Rosenthal Inc. (BRI). Negotiations for a final settlement agreement
continue, and BRI has given a preliminary indication that their settlement offer will increase
by approximately $750,000, which includes approximately $500,000 to cover lost visitor
berthing revenue as a result of permanent slip renters from FF-Dock being displaced to end-
tie spaces.

Port Director MacLaurie stated that she anticipates that a settlement agreement will be
provided to the Commission for review in the coming months.

Insurance Coverage




12.

13.

14.

Port Director MacLaurie informed the Commission of her intent to bind insurance coverage
for FY23 by April 1. She stated that the District’s insurer is having some difficulties securing
coverage for the marine package policy, which includes coverage for docks, piers, and other
marine infrastructure. Other coverages, such as cyber liability and public officials’ liability
insurance have renewals in place for April 1, with premiums increasing by approximately
15%.

U.S. Army Corps of Engineers (USACE) Dredging Reimbursement — FY22 Appropriation
Port Director MacLaurie stated that last week, the President signed the FY22 Omnibus
Appropriations Package, which included $525,000 in reimbursement for the Port District’s
dredging operation. She stated that this is the first time in at least a decade that the Port
District has not had to rely on a subsequent work plan process to secure these annual
funds.

Staff is currently working to submit the required FY23 appropriations, which are due by April
4,2022.

Regional General Permit (RGP)

Port Director MacLaurie stated that the Port District's RGP application is still pending
approval from U.S. Army Corps of Engineers’ (USACE) and California Coastal Commission.
Permit issuance is anticipated in the coming months.

Harbormaster’s Report

Harbormaster Anderson stated that staff is preparing for the upcoming recreational salmon
season, which is scheduled to open on April 2, 2022.

In response to a question posed by Commissioner Goddard, Harbormaster Anderson
confirmed that heavy visitation, similar to the 2021 season, is expected for the upcoming
commercial salmon season.

Facilities Maintenance & Engineering Report

Facilities Maintenance & Engineering (FME) Manager Wulf stated that staff has reinstalled
the aerators throughout the harbor in preparation for any potential heightened anchovy
activity.

FME Manager Wulf stated that the dredge crew continues to make significant progress
deepening the federal navigation channel.

Commissioner Reed expressed his appreciation to the dredge crew for their hard work in
maintaining the entrance channel this year. He stated that the depths reflected on the most
recent sounding are very favorable. Commissioner Goddard agreed.

Bi-Annual Slip Vacancy Report / Waiting List Statistics

A brief discussion ensued regarding the significant increase in recent waiting list



15.

16.

17.

18.

applications. It was noted that over the last year and a half, 170 new waiting list applications
have been processed.

In response to a comment made by Commissioner Goddard, staff stated that the formulas
listed in the spreadsheet will be confirmed prior to the distribution of the June 30, 2022
report.

Financial Reports (There was no discussion on this agenda item)
a) Comparative Seasonal Revenue Graphs

Delinquent Account Reporting (There was no discussion on this agenda item)

Harbor Patrol Incident Response Report — February 2022 (There was no discussion on this
agenda item)

Port Commission Review Calendar / Follow-Up Items (There was no discussion on this
agenda item)

Chair Geisreiter adjourned the regular public session at 7:54 PM.

Reed Geisreiter, Chair



Santa Cruz Port District
Resolution 22-10

April 26, 2022

On the motion of

Duly seconded by

A resolution commending Senior Deputy Harbormaster John Haynes, Deputy Harbormaster
David Hill, and Deputy Harbormaster Parker Guy for their creditable actions in the line of duty,
which resulted in the arrest of a wanted suspect that posed a significant threat to the welfare of
the community.

WHEREAS, on April 10, 2022, Sr. Deputy Harbormaster Haynes, Deputy Harbormaster Hill, and
Deputy Harbormaster Guy responded to an unusual circumstance in the harbor involving an
armed suspect attempting to steal a vessel during unfavorable sea and weather conditions; and,

WHEREAS, Sr. Deputy Harbormaster Haynes, Deputy Harbormaster Hill, and Deputy
Harbormaster Guy utilized their law enforcement training, knowledge, and skills to protect and
maintain safety within the harbor while contacting the suspect; and

WHEREAS, the prompt and alert action of all three officers resulted in the successful
apprehension of the suspect, who was later extradited to Humboldt County for questioning in an
active homicide investigation.

NOW, THEREFORE, BE IT RESOLVED that the Santa Cruz Port Commission does hereby
commend Senior Deputy Harbormaster Haynes, Deputy Harbormaster Hill, and Deputy
Harbormaster Guy for their actions in the line of duty on April 10, 2022.

PASSED AND ADOPTED, by the Santa Cruz Port District Commission this 26th day of April,
2022, by the following vote:

AYES:

NOES:

ABSENT:

Approved by:

Reed Geisreiter, Chair
Santa Cruz Port Commission
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TO: Port Commission
FROM: Blake Anderson, Harbormaster
DATE: April 15, 2022

SUBJECT: Consideration of 6-Pak Charter Permit Application — Barbarossa Fishing

Recommendation: Consider approval of a launch ramp based 6-pak charter permit application
for Justin Payton of Barbarossa Fishing.

BACKGROUND

Justin Payton currently owns a 25’ Parker sportfisher, which he operates as part of his trailer-based
charter business, Barbarossa Fishing. Mr. Payton currently has arrangements to operate from several
neighboring harbors, including Half Moon Bay on a part-time basis.

To expand his business offerings, Mr. Payton is requesting authorization to operate his charter business
out of the Santa Cruz Harbor launch ramp facility.

Mr. Payton has his Merchant Mariner's Credential (Captain’s License, 100 Ton) and all necessary Coast
Guard certifications for the vessel. Additionally, Mr. Payton is currently on the waitlist for a north harbor
slip, which has an estimated wait time of approximately 18 to 24 months.

ANALYSIS

While the request to operate a launch ramp based charter operation is atypical, similar approvals have
been provided in the past (last approval granted in 2013, and subsequently expired). There are currently
no approved charters operating out of the launch ramp.

Staff estimates that parking impacts will be minimal, as customers will arrive in one or two cars and
visitor parking in the southeast harbor is generally readily available during the early morning hours when
charter customers typically load. Most charters conclude by early afternoon, which would presumably
open parking for other southeast visitors during the afternoon hours.

If this request is approved, it would not grant Mr. Payton any rights to operate his charter from visitor
berthing or subleased spaces. Upon acceptance of a permanent slip through the wait list, Mr. Payton
would be required to submit another charter permit application for Port Commission review, as future
impacts may change.

Mr. Payton stated that he will retain all necessary USCG/CA Dept. of Fish and Wildlife licenses, abide by
all Port District regulations, and maintain a safe, clean and professional operation.

IMPACT ON PORT DISTRICT RESOURCES

If approved, the Port District will generate an additional $714 in charter fees annually, plus associated
launch fees and visitor parking revenue.

ATTACHMENTS: A. Charter Application (with supplemental information)
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BUSINESS USE OF SLIP /CHARTER PERMIT APPLICATION

CONTACT & BUSINESS INFORMATION

Applicant Name: _Suy‘r s Qﬁ,}/ ‘l\‘o\r\ l
Home Address: Y7 20t aw ; Senla (oov 5061 J
Email Address: Q%‘\‘m pﬁ\/ 'LOV\ (@ \/ql\w Com
Phone Number: 315 - §lL- 03.7 Y
Assigned Slip #: Slip Assigned through Port District Waiting List? [ ] YES P NO
Vessel Pak Rating: II Vessel Type: Qowu' Vessel Size: | 15 ' ‘
Vessel Draw: Ltk Operating Schedule: | 94 For lﬁy . Sunlﬂy ; OCtas tong] week A;?.LJI
THE FOLLOWINGINEORMATIONMUST/BE/SUBMITTED/AS PARTIOF THEAPF 1!«_[‘1 A\TION'PROCESS!
: mz ld.aulil‘!,\hﬂ {WILL'ASSISTIN THE APPROVAL PROCESS.-ADDITIONAL INFORMATION MAYBE SUBA MITTED IF DES 'r___;l ]

PROPOSED OPERATING PLAN
Include days, times, and seasons of planned operation. Please note that any changes to the operating plan,

including changes to the vessel's pak rating or size, will require additional Port Commission approval. J
|

PROPOSED PARKING PLAN
Parking within the harbor is limited. Please address how parking will be utilized and any steps you will take to |

minimize parking impacts.

SAFETY PLAN

A comprehensive safety plan, outlining courses, certifications, licensing of each qualified vessel operator and/
or skipper.

INSURANCE REQUIREMENTS
Liability insurance, in the amount of $1 million, naming the Santa Cruz Port District as additional insured, must

be provided. ;.

DOwner hersby agraes that, to the full extent parmitied by law, Port Distict shall not be liable or responsible for any claims, demands, damages, debts, kabilihes, obligations, costs, . hens, |
actions or causes of action of any kind whatsoever, resulting (1) from any collision with any of the dredging equipment or any other boat, {2) from any collision or contact with the botiom of the | |
Harbor or any obstructions on the bottom of the Harbor, (3) from any collision or contact with the jetties or surrounding peaches, or ) from. or in any way relating to, the dredging operations or the ',“
lack of dredging operations, including, but not mited to, the closure of the Harbor entrance for any reason or under an[ar:umsl B \!’

NAME: b 1 ny Hin SIGNATURE: L ]

SIGNATURE: -%JW DATE: YONED
/ 2L

¥
L

PRIMARY BANKINGUINSTITUTION: (arlss  Sthowib

FOR PORT DISTRICT USE

Application Fee: , Insurance Req't (Date Submitted):

Received Date: ‘ Other Special Conditions:

Approval Date:

Page 2 of 2

ATTACHMENT A 10




Justin Payton
Barbarossa Fishing
797 30t ave

Santa Cruz, CA 95062

Charter Permit Application - Santa Cruz Harbor

I have been fishing just about my entire life, growing up on the delta, living near the
Sacramento River while attending Chico State University, and now have been living
in Santa Cruz for over five years. | worked for the Department of Fish and Wildlife
for 2 years on the Central Valley Anglers Project and a season for Pacific States as
the commercial salmon surveyor for Moss Landing and Monterey. I also worked two
commercial salmon seasons in Alaska while on college summer break.

I have now owned three ocean fishing boats in my five years in Santa Cruz and know
the local fisheries very well. I obtained my Captains License at the beginning of 2021
and have been operating part time fishing charters out of San Francisco and Half

Moon Bay since then.

Proposed Operating Plan: I plan to operate a fishing charter out of the harbor,
starting when this permit is approved and operating year round. Fishing charters
will be planned on Saturdays and Sundays mainly, with the occasional weekday

trips.

Proposed Parking Plan: The fishing charters that I will operate are mostly private
charters, meaning that everyone comes in one or maybe two cars. Guests will
purchase a parking pass and park in guest parking spots. I plan on operating out of
the launch ramp area, where guests will meet me at the guest docks.

Safety Plan: The boat is equipped with all USCG required safety equipment. This
includes a fire extinguisher for any size fires, multiple type IV throw pads for person
over board, comprehensive first aid kit for minor injuries to traumas, and oil
collection pads and booms for any oil or gas spillage.

Justin Payton is a USCG licensed OUPV Captain with a near coastal endorsement,
allowing him to operate out to 100 miles offshore with 6 paying passengers. He also
has a current CPR and First Aid Certificate from the American Heart Association. |
have also completed a UPV inspection from the CSCG. Please see attached.

Insurance: | have $1 million marine insurance through Markel and a $2 million
business liability policy from Thimble. Please see attached.
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MARKEL AMERICAN INSURANCE COMPANY

'I' GLEN ALLEN, VIRGINIA

MARKEL WATERCRAFT DECLARATIONS PAGE Page# 5
Policy Number: Agency Number: Effective Date/Transaction:

MTDO00000627585 10336 - X3509A 2022-03-17 Endorse

Policy Period: From 03/17/2022 To 03/17/2023 12:01 A.M. Standard Time at Your Mailing Address

Insured Name and Mailing Address Your Agent 843-606-5270

JUSTIN PAYTON MARITIME INSURANCE INTERNATIONAL INC

PO BOX 30
797 30TH AVE
WEST MYSTIC, CT 06388

Santa Cruz, CA 95062

DECLARED USAGE

Primary Usage and ID Charter - Captained 1

Usage Type Captained

Additional Usage Description

Hull Type Sportfish # of Vessels 1

Mooring Location 2906 MISSION ST. Santa Cruz Santa Cruz CA 95062

Navigation Limits Inland and coastal waters of California, no more than 50 miles offshore.

Lay-Up None From To

COVERAGE LIMIT* DEDUCTIBLE* PREMIUM
Hull, Agreed Value/Actual Cash Value Partial $110,000 per occurrence 2% min $500 per vessel $1,294
‘Watercraft Liability $1,000,000 per occurrence $593
Uninsured Watercrafi $300,000 per occurrence $15
Medical Payments $5,000 per occurrence $10
Oil Pollution Liability $997,100 per occurrence $12
[Personal Effects $10,000 per occurrence/per vessel $250 per vessel $100
Fishing Equipment $10,000 per occurrence $250 per vessel $120
Emergency Towing and Assist $500 per occurrence/per vessel $3

See Schedule See Schedule $35

Trailer

limits and deductible amounts.

*If Hull Coverage is shown above, the Hull Limit is the total value for all insured vessels. See Vessel Schedule for the individual vessel

Endorsement

Premium Total $6.00 Usage Premium

$2,188.00

be computed on a pro-rata basis.

Non-Seasonal Rating: If you cancel the policy or if the policy is cancelled for nonpayment of premium, any return premium will be computed on a 90%
pro-rata basis subject to our minimum earned premium. If we cancel the policy, any return premium wi i

Minimum Earned Premium $500.00 Policy Taxes/Fees $0.00 TOTAL ANNUAL PREMIUM  $2,188.00
See Detail

AMENDED TRAILER INFO

Loss Payee Additional Insured

FIRST TEHNOLOGY FCU SANTA CRUZ PORT DISTRICT

PO BOX 779004 135 5TH AVE.

Rocklin CA 95677 Santa Cruz CA 95062

Producer MARITIME INSURANCE INTERNATIONAL INC Customer Ref#

Forms and Endorsements

Please see the back of this form.

Signedon  3/21/2022

at WEST MYSTIC, CT

%‘}\,—_‘_ N = — T =

MTD5000-0218

Insured

3/21/2022
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CERTIFICATE OF LIABILITY INSURANCE

DATE (MM/DD/YYYY)
03/05/2022

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

endorsed.
statement on

PRODUCER EEEHT;";“CT THIMBLE  ht:ps:/supper: thimble.com/
Verifly insurance Services, inc. DBA Thimbie Insurance Services PHONE FAX
174 Wes: 4th Street, Suite 204 ‘E-r;MlL R —— . (AC, No):
New York, NY 10014 ADDRESS: suppert@thimble.com
https #/suppart.thimole com/ INSURER(S) AFFORDING COVERAGE NAIC #
INSURER A - National Specialty Insurance Company 22608
INSURED INSURER B :
Justin Payton INSURER C :
Barbarossa Fishing
INSURER D :
celtawaxebrdr@aol com
— INSURERE .
wsurer £ hittps:/fwww.thimble.com/check-policy-status/
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR ADDL SUBR POLICY EFF | POLICY EXP
LTR TYPE OF INSURANCE INSD_ YYD POLICY NUMBER _(MMIDDIYYYY) | (MM/DDIYYYY) LIMITS
X COMMERCIAL GENERAL LIABILITY 01/05/2022 | 04/04/2022 EACH SC s 2,000,000
) } DAMAGE TO RENTED
CLAIMS.MADE X OCCUR 1200 AM | 11:58 PM  5ReMISES (Ea occurence; § 100,000
PST gDT MED EXP {Any one nerson) s 5,000
g ee nole
A Yo IBL-FKBDEZ48B o PERSONAL & ADV NJURY | 5 2,000,000
GEN'L AGGREGATE L'MIT APPLIES PER expiration  GENERAL AGGREGATE s 2,000,000
X eoLicy j’gg’_ _CC date below. eropucTs-covPomacG |5 2,000,000
OTHER 5
CONMBINED SINGLE LIMIT
{ AUTOMOBILE LIABILITY Cancdent $
ANY AUTD 3ODILY INJURY {Perpersan; | §
OWNED SCHEDULED oot B S
08 ONLY ALTOS ODILY INJURY iPeraccdent)| §
“IRED NON-OWNED SROPERTY DAMAGE s
AUTOS ONLY ACTOS ONLY {Per aczident)
§
UMBRELLA LIAB ACCUR EACH OCCURRENCE H
EXCESS LIAB CLAINS-MADE AGGREGATE s
| 35D RETENTICNS 5
WORKERS COMPENSATION oo e gan
AND EMPLOYERS' LIABILITY YIN SRS =
ANY PROPRIEORPARTNEREXECUTIVE —— £ L EACH ACCIDENT 5
OFEICERMEMBER EXC_UDED? NIA
(Mandatory in NH) — £ L D'SEASE - A EMPLOYES §
If yes, cescrioe under ~
DESCRPTION OF CPERATICNS e ow EL DISEASE-POLICYLIMIT | §
EACH OCCURRENCE
AGGREGATE

DESCRIPTION OF OPERATIONS ! LOCATIONS ! VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space isrequired)

*Please note that the insured has purchased a monthly policy that will automatically extend upon
expiration of the policy if the insured pays the appropriate premium. At that time, you will receive a new
Certificate of Liability Insurance, evidencing such extension.

con't cn formr Acord 101)

CERTIFICATE HOLDER

CANCELLATION

Santa Cruz Port District
scpd @santacruzharbor.org

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTATIVE

Pl i T

ACORD 25 (2016/03)

© 1988-2015 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD




FG TN 2

USCG UNINSPECTED PASSENGER VESSEL SAFETY EXAMINATON RESULTS
< 100 GT < 6 Passenger for Hire

Vessel Name Vessel Examination Location Prior Decal Photos
g _\ [1 Yes Bow
(2%, G(rluz Ly No [} Stem
S [ Haling Port e
epiratondate: 2\ (VE (D% pode Cuz | PYMegiud)c
Vessel Make, Model & Year Mfg. Length Gross Tons Net Tons Max POB.
S ~1 _H

pcw\f . e 25 | @ 8
Fuel Type: Propulsion: Hull Structure: Horsepower: Vessel Route & Endorsement

¥ Gas [] Inboard [1 Wood [1Local Area Livery for Hire
[ T~Diesel LL;Jautboard [ J Fiberglass []single ___ | []infand } Coastwise
[] Electric | [13ail [T steel | []GreatLakes

[1 Rowed {1 Aluminam pLTwin  [S0Y {[,J«ear Coastal
] Oceans
Owner Name Marine Emplayer
Tcdinm e b B Yon criegr, Einless
Mailing Addn@L City, State, Zip Code Mailing Address, City, State, Zip Code
5971 307k Ave B
s (« Wz, /> ﬁ%D(cD
Telephone: q;s—‘%,g_ogjc’ Telephone:
Email Address: - _ Email Address:
sk peglon | @ yahe,

Name/Reference #/Expiration Date on Merchant Mariner Credential: usP CoO8B(G2 (‘,7

]u‘illv\ ('\.fw\ p
S Moyton reC B KY14=98 ryp ODFERD(.

O Avoluntary UPV dockside examination has been completed. However as a result of the examination of this vessel, the following
deficiencies were noted that prevented the Issuance of the Uninspected Passenger Vessel Safety Decal: (note deficiency with an
explanation and identify any Extremely Hazardous Conditions (EHC) :

When these deficiencles are corrected, please call to schedule a re-examination.

Examiner Printed Name & 1D #: Telephone #:

Examiner Signature: Date:

Congratulations! Your vessel Is In full compliance with all applicable UPV regulations. The Issued decal is valid for ONE year provided
show It to the Coast Guard if the vessel

that all regulatory and operating requirements remain current. Please keep this form on board and

is boarded.
DECAL EXPIRATION DATE: ) T 1R 2 25
e - -
! CER:TFY that | have personally examnined the vessel and find it meets the requirements of this report at the time ‘:f the exomination.
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Santa Cruz Port District
135 5th Avenue

Santa Cruz, CA 95062 goby Gosdd?r}ii
831.475.6161 ennis Smit
831.475.9558 Fax Reed Geisreiter
www.santacruzharbor.org Stephen Reed

Darren Gertler

Since 1964

PORT COMMISSIONERS:

TO: Port Commission
FROM: Holland MacLaurie, Port Director
DATE: April 13, 2022

SUBJECT:  Approval of Long-Term Lease for Santa Cruz Yacht Club Dry Storage

Recommendation: Award lease to Santa Cruz Yacht Club.

BACKGROUND

The current lease for the Santa Cruz Yacht Club (SCYC) commenced on April 1, 1992. A
subsequent amendment extended the term through March 31, 2022. Despite its recent expiration,
the lease remains effective on a month-to-month basis until new terms are finalized.

A Request for Proposals for a new long-term tenant was advertised in April 2022. One proposal for
the new lease was received from the current tenant.

The tenant is not currently in default of any provisions of the lease.
ANALYSIS

A summary of draft lease terms is below:

Tenant: Santa Cruz Yacht Club

Term: Eight years

Options: Three four-year options

Rent: $12,038/month

Use: Vessel Dry Storage

Insurance: $2 million with Santa Cruz Port District named as additional insured

IMPACT ON PORT DISTRICT RESOURCES

There is no cost to the Port District associated with the award of the lease.

ATTACHMENT: A. Draft Lease — Santa Cruz Yacht Club Dry Storage
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SANTA CRUZ PORT DISTRICT
LEASE AGREEMENT

THIS LEASE is made and entered into effective as of April 1, 2022, (“Effective Date”), by and
between the SANTA CRUZ PORT DISTRICT COMMISSION, a political subdivision, 135 5th Avenue,
Santa Cruz, California, 95062, hereafter referred to as "Landlord," and Santa Cruz Yacht Club,
hereafter referred to as "Tenant." Landlord and Tenant are hereinafter referred to individually as “Party”
or collectively as the “Parties.”

RECITALS

A. Landlord is the owner of those certain premises (the “Premises”) consisting of
approximately one acre of land including approximately 600 square feet of land on which is situated a
hoist and hoist pad area, and an approximately 100 lineal foot launching float, all as more particularly
shown and described in Exhibit “A” attached hereto and incorporated herein by this reference.

B. Landlord and Tenant desire to continue their business relationship after termination of
the Lease dated April 1, 1992, and all subsequent amendments which ends on March 31, 2022, by
entering into this Lease, which has an Effective Date of May 1, 2022.

C. Landlord desires to lease the Premises to Tenant for dry storage of vessels in
accordance with all terms and conditions of this Lease.

AGREEMENT TERMS

NOW, THEREFORE, in furtherance of the foregoing Recitals, which are incorporated herein,
and in consideration of the mutual covenants contained herein, Landlord and Tenant hereby agree as
follows:

1. Lease of Premises.

(a) Effective May 1, 2022, Landlord hereby agrees to lease the Premises to Tenant,
and Tenant agrees to lease the Premises from Landlord, for the designated term, at the rental, and upon
the other terms and conditions contained herein.

2. Tenant Improvements. Tenant shall purchase at its expense, and install or construct on
the Premises, at its sole cost and expense, any equipment, furnishings and improvements required for
the operation of the Santa Cruz Yacht Club to properly conduct the business (“Tenant Improvements”).
All proposed improvements must be pre-approved, in writing by Landlord, properly permitted by the City
of Santa Cruz and any and all other regulatory agencies with permitting jurisdiction prior to construction
or installation, and in compliance with all applicable laws.

50f30
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3. Term:

(a) Term. The term of this Lease commences as of May 1, 2022, and shall continue
hereunder until midnight on April 30, 2030, for a period of eight (8) years, unless sooner terminated as
provided herein. The term of this Lease is hereinafter referred to as the “Lease Term” or “Term.”

(b) Option to Extend Lease. Provided that Tenant is not in material default of any
part of this Lease at the time of the exercise of the option, Tenant shall have three options to extend the
term of this Lease. The option terms shall be four (4) years from May 1, 2030, through April 30, 2034,
and May 1, 2034, through April 30, 2038, and May 1, 2038, through April 30, 2042. Tenant may
exercise the options, by giving Landlord notice of its exercise of the option to extend the Lease Term no
earlier than one year prior to expiration of the Term, and no later than six (6) months prior to the
expiration of the Term.

4, Title to Improvements. Free and clear title to any and all improvements and fixtures
purchased or constructed by Tenant and installed upon the Premises shall upon such termination vest in
Landlord without additional cost or expense to Landlord, and Tenant shall execute such additional
documents as Landlord may reasonably require effectuating such transfer of title. Notwithstanding the
foregoing, Tenant shall have the right to remove furniture, equipment and trade fixtures that are not fixed
to the Premises during the thirty (30) days following the termination of the Lease and will retain title to
any items removed.

5. Rent.

(a) Fixed Minimum Rent or “Base Rent”. Beginning on the Effective Date, Tenant
shall pay to Landlord each month a fixed amount of rent (“Fixed Minimum Rent” or “Base Rent”) for the
Premises which shall initially be equal to Twelve Thousand and Thirty Eighty Dollars ($12,038.00), as
adjusted as hereinafter provided.

In no event shall the aggregate amount Tenant charges its licensees and
subtenants for dry berthing on the premises for any given period of time during the Lease term exceed
150% of the amount of rent payable by Tenant to Landlord under this Lease for the same period of
time.

Landlord and Tenant agree to meet and discuss the monthly rent terms of this
lease at Tenant's request if the following conditions arise: 1) if the entrance is closed for a time period
of 6 months or greater; or 2) Tenant’s dry storage vacancy rate exceeds 35% for 6 consecutive months
or longer.

(b)  Adjustments to Base Rent. On April 1 (“Adjustment Date”), and each year
thereafter on April 1 for the term of this Lease, the Base Rent in effect for the month immediately
preceding the Adjustment Date shall be adjusted by a percentage which is equal to the percentage that
license fees charged for such wet berthing slips exceed the license fees previously charged for said
slips. In no event shall the Base Rent for any year be less than the Base Rent for the preceding year.

6 of 30
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(c) Percentage Rent. Section deleted.

(d) Lease Year. The term “lease year” means the period during the lease term
commencing on April 15t of each year and ending at midnight on March 315t of the next succeeding year.
The term “lease month” means the period from the 1st day of each calendar month during the lease term
through the last day of the calendar month.

(e) Payment of Fixed Minimum Rent. The Fixed Minimum Rent shall be payable
monthly in advance, without notice, offset, or abatement, by the first day of each calendar month of the
Lease Term. All rent and other sums payable by Tenant hereunder shall be paid to Landlord in
currency of the United States of America (or by personal check unless Landlord otherwise notified
Tenant) at Landlord’s address set forth in Paragraph 23 hereof, or at such other place as Landlord may
from time to time designate in writing.

) Delinquent Payment. Rent payments received on or after the 21st day of the
month shall be deemed Delinquent Payments. A delinquency fee in the then current amount as set by
the Landlord’s Board of Port Commissioners shall be applied to any delinquent payment. In addition,
interest in the then current amount as set by the Landlord’s Board of Port Commissioners shall be
applied on the last day of each month to the unpaid balance until paid in full.

(9) Security Deposit. Tenant will, no later than twenty (20) days prior to the
commencement date of this Lease, deposit with Landlord a sum equivalent to one month’s Base Rent
for the Premises as security for the faithful performance by Tenant of all of its obligations hereunder. If
Tenant fails to pay rent or any other sums due hereunder, or otherwise defaults with respect to any
provision of this Lease, Landlord may use, apply, or retain all or any portion of the Deposit for the
payment of any rent or other sum in default, or to compensate Landlord for the payment of any other
sum which Landlord may become obligated to spend by reason of Tenant's default, or to compensate
Landlord for any expenditures, loss or damage which Landlord may suffer thereby. If Landlord so uses
or applies all or any portion of the Deposit, Tenant shall within ten (10) days after written demand
therefor, deposit with Landlord an amount in cash sufficient to restore the Deposit to the full amount
hereinabove stated. Landlord shall not be required to keep the Deposit separate from its general funds.
The Deposit, less any portion thereof which Landlord is entitled to retain, shall be returned, without
payment of interest, to Tenant within thirty (30) days after the later of expiration of the term hereof or
the date on which Tenant vacates the Premises.

(h) Personal Guarantee. Section deleted.

(i) Rent Review. Prior to any Option being binding on Landlord, Landlord shall review
the current Base Rent to determine Base Rent is equal to fair market rent. If Landlord in its sole discretion
determines that an adjustment is necessary to bring the rent up to fair market rent, Landlord shall within
thirty (30) days of Tenant’s notice of intent to exercise the option provide Tenant with written notice of the
new base rent. If Landlord does not provide notice, Base Rent for the first year of the Extended Term
shall be the same as the prior year and the Option shall be binding. If Landlord provides notice of a rent
increase, Tenant shall have ten (10) days after receipt of written notice to withdraw its exercise of the
Option. If Tenant does not provide notice of withdrawal of the exercise of Option within ten (10) days of
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receiving notice of the new Base Rent, the Option shall be binding on tenant and the Base Rent shall be
as set forth in the Landlord’s notice.

6. Use.

(@) Permitted Use. Tenant shall use the Premises solely for dry storage of boats and
for licensing of spaces for dry storage of boats, and for no other use or purpose whatsoever without the
prior writing approval of Landlord. Although Tenant shall be entitled to license all spaces on the
premises for dry storage of boats, it is understood and agreed that Landlord shall have exclusive
control over the waiting list for such spaces, and that all such licensees shall comply with Landlord’s
reasonable rules, regulations, and policies regarding such waiting list (which shall be based on the
same rules, regulations, and policies applicable to members of the general public with respect to wet
berthing slips licensed by Landlord).

(b) License Charges. Tenant shall at all times maintain a complete schedule of the
amounts charged for a license for dry storage space on the premises. Said charges shall be fair and
reasonable.

(c) Condition of Premises. Tenant acknowledges that it recognizes the uniqueness
of the Premises and adjacent outdoor areas, and accepts them in their current and disclosed “AS IS, IN
ITS CURRENT CONDITION, WITH ALL FAULTS” condition existing on the Effective Date of this
Agreement, subject to all applicable zoning, city, county, or state laws, ordinances and regulations
affecting the use of the Premises and adjacent outdoor area.

(d) Provision of Services. Tenant shall maintain the necessary personnel, facilities
and equipment, at all times during the Lease Term to conduct a marine retail operation on the
Premises.

(e) Continuous Use. Tenant shall continuously and uninterruptedly during the Lease
Term, during all normal business hours, and on such days as a majority of the other businesses in the
Santa Cruz Small Craft Harbor are open for business, occupy and use the entire Premises for the
purpose of operating a dry storage area on the Premises. Tenant shall at all times employ its best
business judgment, efforts, and abilities to so operate the business conducted by Tenant on the
Premises in a manner calculated to service adequately the public demand for the goods and services
included within the business permitted herein.

() Refuse Disposal. Tenant shall be entitled to use designated refuse facilities
provided in the harbor area for the disposal of dry refuse generated from Tenant’'s operations on the
Premises, which facilities shall be situated at the location designated from time to time by Landlord.
Tenant shall collect, sort and recycle refuse materials in accordance with the City of Santa Cruz Solid
Waste and Recycling requirements.
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(9) Hazardous Materials.

(i) Tenant warrants and agrees that no goods, merchandise, or materials
shall be kept, stored, or sold in such a manner as to create any unusual hazard on the Premises; and
no offensive or dangerous trade, business, or occupation shall be conducted thereon, and nothing shall
be done on the Premises which will cause an increase in the rate of or cause a suspension or
cancellation of the insurance upon the Premises or upon adjacent properties or improvements thereon.

(i) No machinery or apparatus shall be used or operated on the Premises
which will in any way injure the Premises, or adjacent properties or improvements thereon.

(iii) Tenant, at its sole cost and expense, shall comply with all Laws (as
defined herein) affecting the Premises relating to the storage, placement, use and disposal of
Hazardous Materials by Tenant, its agents, employees, invitees or contractors. Tenant shall be solely
responsible for and shall defend, indemnify, and hold Landlord, its officers, directors, employees and its
agents (collectively, the “Landlord Indemnified Parties”) harmless from and against any and all claims,
judgments, losses, orders, demands, causes of action, directives from environmental regulatory
agencies, costs and liabilities, including without limitation attorneys’ fees and costs, arising out of or in
connection with the storage, placement, use or disposal of Hazardous Materials on or about the
Premises by Tenant, its officers, directors, agents, employees, invitees, or contractors.

(iv) If the presence of Hazardous Materials introduced to the Premises by
Tenant, its officers, directors, agents, employees, invitees or contractors results in contamination or
deterioration of any improvements, water, soil, or other environmental media, then Tenant, at its sole
cost and expense, shall promptly take any and all action necessary to investigate and clean up such
contamination and restore the Premises and to the condition existing prior to the introduction of any
Hazardous Materials.

(v) The term “Laws” shall mean any judicial decision, statute, constitution,
ordinance, resolution, regulation, rule, administrative order, or other requirement of any municipal,
county, state, federal or other government agency or authority having jurisdiction over the parties to this
Lease or the Premises, or both, in effect either at the date this Lease is fully executed or any time
during the Term of this Lease.

(vi)  As used herein, the term “Hazardous Materials” means any hazardous or
toxic substance, material or waste which is or becomes regulated by any local governmental authority,
the State of California, or the United States government. The term “Hazardous Materials” includes,
without limitation, any material or substance which is (i) defined as a “hazardous waste,” “extremely
hazardous waste” or “restricted hazardous waste” under Sections 25115, 25117 or 25122.7, or listed
pursuant to Section 25140, of the California Health and Safety Code, Division 20, Chapter 6.5
(Hazardous Waste Control Law); (ii) defined as a “hazardous substance” under Section 25316 of the
California Health and Safety Code, Division 20, Chapter 6.8 (Carpenter-Presley-Tanner Hazardous
Substance Account Act); (iii) defined as a “hazardous material,” “hazardous substance,” or “hazardous
waste” under Section 25501 of the California Health and Safety Code, Division 20, Chapter 6.95
(Hazardous Materials Release Response Plans and Inventory); (iv) defined as a “hazardous substance”
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under Section 25281 of the California Health and Safety Code, Division 20, Chapter 6.7 (Underground
Storage of Hazardous Substances); (v) petroleum; (vi) asbestos; (vii) listed under Article 9 or defined as
hazardous or extremely hazardous pursuant to Article 11 of Title 22 of the California Administrative
Code, Division 4, Chapter 20; (viii) designated as a “hazardous substance” pursuant to Section 311 of
the Federal Water Pollution Control Act (33 U.S.C. § 1317); (ix) defined as a “hazardous waste”
pursuant to Section 1004 of the Federal Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et
seq. (42 U.S.C. § 6903); or (x) defined as a “hazardous substance” pursuant to Section 101 of the
Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. § 9601 et seq.
(42 U.S.C. § 9601), and any amendments or successor statutes thereto.

(vii)  The obligations of Tenant under subparagraphs 6(g)(i) through 6(g)(viii)
shall survive the expiration of the Lease Term.

(viii)  Tenant shall indemnify the Landlord Indemnified Parties from any
damages suffered by any of the Landlord Indemnified Parties, including, without limitation, cleanup
costs, as a result of the generation, use, storage, transport or release of Hazardous Materials by
Tenant in, on or about the Premises or the Property. Prior to bringing or allowing any Hazardous
Materials to be brought onto the Premise, Tenant shall notify Landlord as to the identity of said
materials and the safeguards to be used in connection therewith. Landlord shall be entitled, in its sole
discretion, to refuse to allow Hazardous Materials to be brought onto the Premises. Landlord's consent
to the introduction of any hazardous material onto the Premises (i) shall not release Tenant from its
duty to indemnify the Landlord Indemnified Parties for any damages resulting from such materials, (ii)
shall not be deemed to waive Landlord's right to disapprove of any subsequent introductions of
hazardous materials onto the Premises whether of the same or of a different nature than the material to
which Landlord consented, and (iii) may be revoked at any time, in Landlord's sole discretion,
whereupon Tenant shall remove such materials from the Premises within five (5) days of receipt of
Landlord's demand for removal. In all events, if any hazardous materials become located upon the
Premises for any reason other than as consented to by Landlord in accordance with the foregoing
procedure, Tenant shall immediately notify Landlord as to the same.

(h) Effect on Navigable Waters. Under federal law, no construction, installation,
dredging, filling, or other activity which would have an effect on navigation may be conducted in or
adjoining navigable waters without a permit therefore first being issued by the Secretary of the Army.
The Port Director in his/her sole discretion determines whether any proposed facility of Tenant may be
construed to have an effect on navigation. In the event the Port Director so determines, Tenant shall
prepare at its expense a permit application for submittal by Landlord in Landlord's name to the Corps of
Engineers, United States Army. The permit application shall be prepared in strict conformity with
regulations published by the United States Army.

(i) Non-permitted Uses. Tenant shall not permit the Premises to be used for any
purpose not described in Paragraph 6(a), or for any unlawful purpose; and Tenant shall not perform,
permit, or suffer any act of omission or commission upon or about the Premises which would result in a
nuisance or a violation of the laws and ordinances of the United States, State of California, or City of
Santa Cruz, as the same may be now or hereafter in force and effect. Without limiting the generality of
the foregoing, Tenant specifically agrees not to cause or permit generation of unreasonable levels of
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noise from any activity on the Premises which might disturb live-a-board slip licensees or residential
neighbors of the Port District from 10 p.m. until 6:00 a.m. each day during the Lease Term.

g) Compliance with Laws. Tenant shall abide by all applicable Laws, rules, codes,
regulations, resolutions, ordinances and statutes of Landlord, the City of Santa Cruz, County of Santa
Cruz, California Coastal Commission, State of California, or other governmental body where applicable,
respecting the use, operation, maintenance, repair or improvement of the Premises and equipment
therein, and shall pay for any and all licenses or permits required in connection with the use, operation,
maintenance, repair, or improvement of the Premises. Landlord shall have no responsibility for
obtaining any such licenses or permits, and shall have no liability to Tenant (nor shall Tenant have any
right to terminate the Lease or receive abatement of rent or other charges) if Tenant, for any reason, is
unable to obtain any such permits. Tenant acknowledges that Landlord has made no warranties or
representations to Tenant regarding the suitability of the Premises for Tenant’s intended use, and
Tenant waives all claims against the Landlord Indemnified Parties regarding the suitability of the
Premises for Tenant’s intended uses.

(k) Management of Hoist. Tenant shall at all times supervise and manage the
operation of the hoist on the premises and ensure its operation in a safe manner.

(1 Towing of Unpowered Vessels. Tenant shall use its best effort to provide for the
towing of unpowered boats through the harbor channel and entrance.

7. Ownership of Improvements.

(a) Title. All structures, buildings, improvements, additions, and fixtures now existing
or hereafter constructed, erected, or installed in or upon the Premises, and all alterations and additions
thereto, shall be deemed a part of the Premises and title shall be vested in Landlord, and upon
expiration or sooner termination of the Lease Term shall remain upon and be surrendered with the
Premises as part thereof.

(b) Liens. Tenant shall keep the Premises free from any liens arising out of any
work performed, materials furnished, or obligations incurred by Tenant. Tenant shall indemnify and
hold Landlord harmless against liability, loss, damage, cost, and all other expenses (including but
without limitation, attorneys’ fees) arising out of claims of lien for work performed or materials or
supplies furnished at the request of Tenant or persons claiming under Tenant.

8. Construction of Improvements.

(a) No Landlord Improvements. Landlord shall not be obligated to install or construct
any improvements, additions, or alterations (collectively "improvements") on the Premises during the
Lease Term.

(b) Tenant Improvements. All improvements, additions, or alterations Tenant may
desire in the future shall be done in accordance with the provisions of this Paragraph 8(b). Tenant shall
make, at its sole cost and expense, changes, alterations, or additions in and to Tenant Improvements
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and structures on the Premises that may be required by any applicable Laws (including, but not limited
to, the ADA from time to time). Tenant shall not construct any improvements to or modify the Premises
in any way without the prior written consent of Landlord which shall not be unreasonably withheld. Any
improvements to the Premises which are permitted by Landlord shall be installed or constructed by
Tenant at Tenant’s sole cost and expense; provided that, before commencing the installation or
construction of any improvements on the Premises Tenant shall submit to Landlord, for Landlord’s
approval, final plans, specifications, construction contract and related documents, and a site plan prior
to applying for any permits for such improvements. Upon obtaining Landlord’s approval, which will not
be unreasonably withheld, Tenant shall not amend or otherwise change such plans, specifications,
construction related documents, or site plan without first obtaining Landlord’s approval of such
amendment or change. Tenant shall be solely responsible for obtaining all other governmental permits
or approvals required for the installation or construction of any such improvements to the Premises,
including, but not limited to, Coastal Commission approval, and approval of the City or County of Santa
Cruz. Landlord shall have no liability whatsoever for Tenant’s inability or failure to obtain any such
permits or approvals, and shall provide copies of same to Landlord prior to commencing any work.

Tenant shall give at least thirty (30) days’ advance notice to Landlord before actually
commencing any improvement work on the Premises so that Landlord can post a notice of non-
responsibility, if Landlord so chooses. Tenant shall call Landlord to request inspections at regular
intervals as determined by Landlord, but in no event less than biweekly. Upon completion of any such
improvements, Tenant shall deliver to Landlord a complete set of “as-built” plans respecting such
improvements.

(c) Contractor Requirements. Tenant shall use licensed and insured contractors and
any contract between Tenant and any contractor relating to any improvement work is subject to
Landlord’s prior approval in accordance with all of the following:

(i) Any contract between Tenant and any contractor relating to any
improvement work is subject to Landlord’s prior approval and shall contain release, defense and
indemnity provisions in Landlord’s favor to the fullest extent permitted by law in a form to be approved
by Landlord, substantially similar to: “Contractor agrees to defend, indemnify, and hold harmless the
Landlord, its officials, officers, directors, and employees from and against any damage, claim, liability,
expense (including attorney fees and costs) in any way related to the acts or omissions of Contractor,
its employees or agents on Landlord’s property, except where caused by the sole negligence or willful
misconduct of Landlord.”

(i) Contractor’s insurance shall at a minimum meet the requirements
applicable to Tenant as it relates to construction as set forth in Paragraph 10, and include Landlord, its
officials, officers, directors, employees and volunteers as additional insureds, and a waiver of
subrogation in Landlord’s favor.

(d) Reasonable Measures During Construction. Tenant shall take all reasonably
necessary measures to minimize any damage, disruption or inconvenience caused by such work and
make adequate provision for the safety and convenience of all persons affected thereby. Dust, noise
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and other effects of such work shall be controlled by Tenant using methods customarily utilized in order
to control deleterious effects associated with construction.

(e) Comply with Labor Laws. It shall be the obligation of Tenant (and any contractor
and/or subcontractor under Tenant) to comply with and conform to all applicable State of California
labor laws, rules and regulations (including, but not limited, prevailing wage laws and requirements and
the Parties agree that Tenant shall be liable for any violation thereof.

) Americans With Disabilities Act. Throughout the term of this Lease, Tenant acknowledges
and expressly accepts full responsibility and shall incur all costs and expenses for compliance with the
requirements of the Americans with Disabilities Act (ADA) and any other local, state or federal law or
regulation regarding the accessibility of the Premises by disabled individuals. Tenant agrees to release,
indemnify, defend and hold Landlord (and its officers, directors, employees and agents) harmless for any
claim, loss, expense or liability arising from Tenant’s failure to fully comply with all such laws or
regulations.

9. Taxes and Assessments.

(a) Payable by Tenant. Tenant shall pay directly to the taxing authority during each
year or partial year during the Term hereof, all real and personal property taxes, general and special
assessments, use and possessory taxes, environmental protection charges, and other charges of every
kind or description whatsoever, foreseen or unforeseen, levied on or assessed against the Premises,
improvements or personal property therein, the leasehold estate or any subleasehold estate permitted
by Landlord. Tenant shall pay each installment of such taxes and assessments prior to the date such
installment becomes delinquent. The taxes and assessments to be paid by Tenant hereunder shall be
prorated at the end of the Lease Term, in order that Tenant will pay only the proportionate part of said
taxes and assessments attributable to the period of the Lease Term. Tenant shall pay all supplemental
or escape assessment levied or assessed against the Premises.

(b) Substitute Taxes. If at any time during the Lease Term, under the laws of the
United States of America, the State of California, or any political subdivision thereof in which the
Premises are located, a tax on rent or other charge by whatever name called, is levied, assessed, or
imposed against Landlord, or against the rent payable hereunder to Landlord, as a substitute in whole
or in part for any of the taxes described in Paragraph 9(a), Tenant, to the extent such substitute tax or
other charge relieves Tenant from the payment of taxes provided for herein, shall pay such tax or other
charge in the manner provided in this Paragraph 9.

10. Insurance.

(a) Landlord’s Insurance. Landlord shall procure and maintain in full force and effect
at all times during the Term of this Lease, fire and extended coverage insurance satisfactory to
Landlord covering the Premises and all improvements therein in an amount not less than eighty percent
(80%) of the actual replacement cost thereof. The insurance provided for in this Paragraph 10(a) shall,
in Landlord's sole and absolute discretion, provide protection against all perils included within the
classification of fire, extended coverage, vandalism, malicious mischief, special extended perils
(“special form”), and loss of rents covering Base Rent for a period of up to twelve (12) months, and
shall contain an inflation endorsement. Insurance proceeds thereunder shall be payable to Landlord.
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Landlord is not responsible for any damage to Tenant’s property and shall have no obligation to insure
against loss by Tenant to Tenant's leasehold improvements, fixtures, furniture, or other personal
property in or about the Premises occurring from any cause whatsoever and Tenant shall have no
interest in the proceeds of any insurance carried by Landlord. Landlord shall be entitled to carry any
such insurance in the form of a blanket policy covering Tenant’s property in addition to the Premises.
Landlord may, at Landlord’s sole discretion, bill Tenant for the cost of the above-described insurance in
an amount proportional to the square footage of the Premises as calculated from Landlord’s inventory
of insured spaces and the premiums charged by Landlord’s insurer for all of the square footage of
buildings covered by such insurance policy. The Tenant’s share of such insurance premiums shall be
Additional Rent and shall be payable within fifteen (15) days of receipt of an invoice for such Additional
Rent. Landlord, in its sole discretion, may allow Tenant to pay such Additional Rent in 12 equal monthly
installments or may require Tenant to pay such Additional Rent in one installment.

(b) Tenant’s Insurance. During the Term of the Lease, Tenant shall maintain, at its
sole cost and expense, if applicable, the following insurance policies:

(i “All Risk” Property Insurance covering risks of loss normally insured under
a “special form” policy, covering Tenant’s leasehold improvements, fixtures, equipment, furniture and
other personal property in or about the Premises. Such insurance shall be maintained with limits no
less than $1,000,000 or in an amount sufficient to cover not less than one hundred percent (100%) of
the full replacement value thereof (whichever is greater) with no coinsurance penalty provision.
Landlord shall be a loss payee as its interests shall appear.

(i) Commercial General Liability Insurance protecting Landlord and Tenant
against liability for bodily injury and property damage, including completed operations, contractual
liability coverage and products liability, as well as “personal and advertising injury” liability occasioned
by any occurrence in, on, about, or related to the Premises in an amount not less than Two Million
Dollars ($2,000,000) each occurrence and annual aggregate. Such policy shall also include liquor
liability coverage. Tenant shall cause Landlord, its employees, officials, officers, directors, agents and
volunteers to be named as an additional insured under such policy.

(iii) Workers' Compensation and Employer’s Liability Insurance as required by
applicable law against liability arising on account of injuries or death to workers or employees on the
Premises or any improvement of Tenant. Such workers' compensation insurance shall be in amounts
at least equal to the maximum liability of Tenant, its agents, and contractors under the Workers'
Compensation Insurance and Safety Act of the State of California and the Federal Longshore and
Harbor Workers’ Compensation Act, as applicable. Tenant shall also maintain Employer’s Liability
insurance with limits no less than One Million Dollars ($1,000,000) per accident for bodily injury or
disease, $1,000,000 disease — policy limit, $1,000,000 disease — each employee. Such insurance shall
include a waiver of subrogation in favor of Landlord.

(iv)  Automobile Liability on an “Any Auto” Basis: ISO Form Number CA 00 01
covering any auto (Code 1), or if Contractor has no owned autos, hired, (Code 8) and non-owned autos
(Code 9), with limit no less than $1,000,000 combined single limit each occurrence/per accident for
bodily injury and property damage.
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(v) If Tenant commits, permits or causes the conduct of any activity or the
bringing or operation of any equipment on or about the Premises creating unusual hazards, Tenant
shall promptly, upon notice from Landlord, procure and maintain in force during such activity or
operation insurance sufficient to cover the risks represented thereby. Landlord’s demand for unusual
hazard insurance shall not constitute a waiver of Landlord’s right to demand the removal, cessation or
abatement of such activity or operation.

(vi) Tenant shall procure, at Tenant’'s own cost and expense other insurance
in amounts from time to time reasonably required by Landlord against other insurable risks if at the time
they are commonly insured against for premises similarly situated.

(vii)  All policies shall be placed with insurers admitted or eligible to do
business in the State of California and rated A VIII or better by A.M. Best. All policies shall include a
provision that prior written notice of policy cancellation, or for non-payment of premium will be provided.
Tenant shall furnish Landlord with Certificates of Insurance showing evidence of the required insurance
upon execution of this Lease and thereafter upon renewal or replacement of policies.

(c) Waiver of Subrogation. Tenant and Landlord each hereby waives any and all
rights of recovery against the other, and against the officers, employees, agents and representatives of
the other, for loss of or damage to such waiving party or its property or the property of others under its
control, where such loss or damage is insured against under any property insurance policy in force at
the time of such loss or damage to the extent of the insurance proceeds actually paid in connection
therewith. Tenant and Landlord shall, upon obtaining any of the policies of insurance required or
desired hereunder, give notice to the insurance carrier or carriers that the foregoing mutual waiver of
rights of recovery is contained in this Lease, and shall each use their best efforts to cause the insurer
for each such policy to waive in writing any rights of subrogation it may have against the other party.

(d) Submittal of Policies. Tenant agrees to deposit with Landlord, at Landlord’s
request, a copy of each such policy or policies required hereunder and to keep such insurance in effect
and the policy or policies therefore on deposit with Landlord during the entire Term of this Lease.

(e) Review of Coverage. Landlord shall retain the right at any time to review the
coverage, form, and amount of the insurance required hereby. If, in the opinion of Landlord, the
insurance provisions in this Lease do not provide adequate protection for Landlord and for members of
the public using the Premises, Landlord may require Tenant, its contractor, or subcontractor to obtain
(or may obtain at Tenant's expense) insurance sufficient in coverage, form and amount to provide
adequate protection. Landlord's requirements shall be reasonable, but shall be designed to assure
protection from and against the kind and extent of the risks which exist at the time a change in
insurance is required.

() Changes in Coverage. Landlord reserves the right to modify these requirements
with notice to Tenant, including, but not limited to, limits, based on the nature of the risk, prior
experience, insurer, coverage, or other special circumstances.

(9) Primary Policy. The insurance provided by the Tenant, its contractors, and/or
subcontractors shall apply as primary insurance without qualification and that any other insurance
maintained by Landlord shall be in excess only and shall not be called upon to contribute with the
insurance of Tenant, its contractors, or subcontractors.

15 of 30

32



DRAFT LEASE

(h) Policy Limits. The limits of insurance described herein are not intended as a
limitation of liability under this Lease. Tenant, its contractors and subcontractors may obtain higher
limits in its discretion. If Tenant, its contractors, and/or subcontractors maintain higher limits than the
minimums shown above, Landlord requires and shall be entitled to coverage for the higher limits
maintained. Any available insurance proceeds in excess of the specified minimum limits of insurance
and coverage shall be available to the Landlord.

(i No Limit on Indemnity. The procuring of such required policy or policies of
insurance shall not be construed to limit Tenant's liability hereunder or to fulfill the indemnification
provisions and requirements of this Lease. Notwithstanding said policy or policies of insurance, Tenant
shall be obligated the full and total amount of any damage, injury, or loss caused by negligence or
neglect connected with this Lease or with use or occupancy of the Premises.

)] Landlord's Remedies. In case of failure on the part of Tenant to procure or to
maintain in effect any insurance which Tenant is required to carry as provided in this Paragraph 10,
Landlord may, but is not required to, at its discretion, and in addition to any other remedies it may have
upon failure of Tenant to procure or to maintain in effect any insurance which Tenant is required to
carry as provided in this Paragraph 10, procure or renew such insurance and pay any and all premiums
therefore and all monies so paid by Landlord shall be repaid by Tenant to Landlord upon demand.

11. Indemnification.

(a) Tenant's Hold Harmless. To the fullest extent permitted by law and except as
expressly stated otherwise herein, Tenant hereby indemnifies Landlord, its employees, elected officials,
officers, attorney, agents and volunteers (collectively, the “Landlord Indemnified Parties”) against and
holds them harmless from any and all claims, damage, cost, liability, or expense, including but not
limited to attorneys' fees and costs of suit, resulting from or arising out of Tenant's use of the Premises,
Tenant's default in the performance of any obligation of Tenant under this Lease, any act or failure to
act of Tenant or any employees, agents, contractors, customers, or other invitees of Tenant occurring
in or about the Premises, or construction of any improvements by Tenant in the Premises. Such
indemnification specifically includes without limitation any damage to property or injury or death to any
person arising from the use of the Premises by Tenant or from the failure of Tenant to keep the
Premises in good condition, order and repair. Tenant expressly agrees to exercise due care in the
handling of fuel or any other flammable materials in, on, or around the Premises. Tenant shall maintain
on the Premises adequate firefighting equipment, which shall remain under the use, control,
maintenance, and repair of Tenant.

(b) Tenant's Waiver of Claims. Tenant hereby waives all claims against Landlord
Indemnified Parties for damage to any property, goods, wares, or merchandise of Tenant stored in,
upon, or about the Premises, and for injury to persons in, upon, or about the Premises from any cause
whatsoever arising at any time, except as may be caused by the willful misconduct of Landlord.
Landlord shall not be liable to Tenant for any damage caused by any person, in, upon, or about the
Premises, whether a customer of Tenant or otherwise. Tenant expressly waives any claims against
Landlord for damage to Tenant's business on the Premises or loss of goodwill or any other damage to
Tenant arising from complete or partial closure of the Santa Cruz Harbor at any time and from time to
time, whether such closure shall result from inclement weather, excess deposits of sand in the harbor,
natural disaster, pandemic, emergency, construction or repair work, or any other reason whatsoever.
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Landlord shall have no obligation or responsibility to prevent any such closures of the Santa Cruz
Harbor; provided that, in the event any such closure shall be due to insufficient funding of Landlord,
Landlord shall make a good faith effort to keep the Santa Cruz Harbor open during the portion of the
year the public makes greatest use of harbor facilities.

(c) Landlord’s Hold Harmless. Landlord hereby indemnifies and holds Tenant
harmless from and against any and all damage to property or injury or death to any person and
occurring in, on or about the “Public Areas” as shown and described on Exhibit “A” hereto, but only in
proportion to and to the extent caused by Landlord’s sole negligence or willful misconduct.

12. Maintenance and Repairs.

(a) Tenant's Obligations. Subject to Paragraph 15 below relating to damage and
destruction, and subject to Landlord's maintenance responsibilities set forth in Paragraph 12(c) below,
throughout the Term of this Lease, Tenant shall, at Tenant's sole cost and expense, maintain the
Premises and every part thereof, and all fixtures, machinery and equipment located in or on the
Premises and utilized in the conduct of Tenant's business in first class condition, order and repair, and
in accordance with all applicable laws, rules, ordinances, orders and regulations of (1) municipal,
county, state, federal, and other governmental agencies and bodies having or claiming jurisdiction of
the Premises and all their respective departments, bureaus, and officials; and (2) all insurance
companies insuring all or any part of the Premises or improvements or both. For purposes of this
paragraph, the obligation to repair includes the obligation to replace as and when reasonably
necessary. Without limiting the foregoing, Tenant at Tenant’s sole cost shall maintain in good and safe
condition, order and repair, and replace as and when necessary, all improvements made by Tenant to
the Premises. Tenant shall be solely responsible for paying the full cost of repairing any damage
caused by Tenant Improvements.

(b) Outside Areas. Tenant acknowledges that the cleanliness and neat and
attractive appearance of the Premises is a material concern of Landlord. Accordingly, Tenant shall
continuously exercise diligence throughout the Lease Term in keeping the Premises and areas within
an approximate twenty-five foot radius of the Premises in a clean, sanitary and attractive condition.
Tenant shall arrange for regular and prompt disposal of garbage generated by Tenant's operations on
the Premises, and shall not permit garbage or refuse or associated equipment or supplies to
accumulate in or around the Premises. Tenant shall not cause or permit odors that Landlord in its
reasonable discretion determines are offensive to emanate from the Premises and/or outside areas.

(c) Landlord's Obligations. Notwithstanding anything to the contrary contained in
this Paragraph 12, and subject to the provisions of Paragraph 15 below relating to damage and
destruction, Landlord shall maintain in good condition, order and repair the water and electrical
connections, if any, servicing the Premises, except to the extent any such maintenance is necessitated
by damages due to the negligence or greater culpability of Tenant, its agents, employees or invitees.
Landlord shall have no obligation to maintain or repair under this Paragraph 12(c) until a reasonable
amount of time after receipt by Landlord of notice from Tenant of the need therefore, specifying the
nature of the maintenance or repair needed. The parties agree that no more than thirty (30) days to
begin maintenance or repair is a reasonable amount of time under this provision.
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13. Utilities. Tenant shall pay promptly as the same become due and payable all bills and
costs for water, gas, electricity, telephone, cable, internet, refuse, sewer service charges, and any other
utilities or services supplied to the Premises via separate meter or as apportioned by Landlord. Tenant
shall also pay for all costs and connection charges for services and/or utilities it desires expanded or
added to those presently available for Tenant’s use. If additional garbage containers are required,
Tenant shall arrange for bins and service from Santa Cruz Municipal Utilities at Tenant’s sole cost and
expense. Tenant shall use energy-saving fixtures wherever practicable, and shall cooperate in any
conservation efforts undertaken by Landlord to reduce costs associated with utilities provided to Tenant
at Landlord’s expense. Landlord shall not be liable to Tenant for any interruption or failure of any utility
or other services to the Premises.

14. Assignment, Subletting and Licensing.

(a) Landlord's Consent Required. Tenant shall not assign, sublease, mortgage,
pledge, hypothecate, encumber, license, or transfer the Premises or any part thereof, or this agreement
or any rights or obligations hereunder, or grant any permit to any person(s) to use the Premises for any
purpose not expressly stated within this Lease without Landlord's written consent, which is subject to
Landlord’s sole and absolute discretion.

(b) Permitted Assignments, Subleases and Licenses. No assignment, sublease, or
other transfer of the portion of the Premises under this Lease, which is used for a marine retail
operation shall be allowed.

(1) Sublease Assignments and Subleases. No sublessee, licensee or assignee
may sublease or assign any interest in the Lease without first obtaining Landlord’s written consent
thereto. Tenant agrees to provide Landlord with all terms and conditions of any agreement between
Tenant and its sublessee, assignee, or other transferee.

(2) Sublease Rents or License Payments. If Tenant shall enter into an
assignment, sublease or license (“Transfer”) hereunder:

(i) Tenant shall pay to Landlord fifty percent (50%) of the monthly rent or
consideration payable by a subtenant or assignee to Tenant for the Transfer, which is in excess
on a per square foot basis, of Tenant's Base Rent payable to Landlord (hereinafter, the “Excess
Transfer Amount”). This Excess Transfer Amount shall be due and payable monthly to Landlord
commencing with the Transfer date and in accordance with Paragraph 5 (e) of this Lease and
shall be subject to delinquent fees in accordance with Paragraph 5 ().

(c) Encumbrances. Neither Tenant nor any Transfer shall allow any encumbrance of
all or any portion of the Premises.

(d) Corporation or Partnership. The assignment, pledge for security purposes, or
other transfer during the Lease Term of any class of voting stock or other controlling interest in said
corporation (whether in a single transaction or a series of transfers) which in the aggregate exceeds
fifty percent (50%) of such class of stock or other controlling interest shall be deemed to be an
assignment within the meaning of this Lease. If Tenant becomes a partnership, and Landlord consents
thereto, the assignment, pledge, for security purposes, or other transfer during the Lease term of any
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interest in the partnership of a general or limited partner thereof, shall be deemed an assignment within
the meaning of this Lease.

15. Damage or Destruction.

(a) Partial Damage-Insured. Subject to the provisions of Paragraphs 15(b) and
15(c), if the Premises or any improvements therein are damaged, such damage involves damage to the
Building to the extent of less than eighty percent (80%) of the then replacement value thereof
(excluding excavations and foundations of the Building), such damage was caused by an act or
casualty covered under an insurance policy provided for in Paragraph 10, and the proceeds of such
insurance received by Landlord are sufficient to repair the damage (or in the event any lender shall
require such insurance proceeds to be applied to pay any sums owed under its loan), Landlord shall at
Landlord's expense repair such damage as soon as reasonably possible and this Lease shall continue
in full force and effect.

(b) Partial Damage-Under or Uninsured. Subject to the provisions of Paragraphs
15(a) and 15(d), if at any time during the term hereof the Premises or any improvements are damaged,
such damage involves damage to the Building to the extent of less than eighty percent (80%) of the
then replacement value thereof (excluding excavations and foundations of the Building), and the
insurance proceeds received by Landlord are not sufficient to repair such damage, or such damage
was caused by an act or casualty not covered under an insurance policy, Landlord may at Landlord's
option either (a) repair such damage as soon as reasonably possible at Landlord's expense, in which
event this Lease shall continue in full force and effect, or (b) give written notice to Tenant within thirty
(30) days after the date of the occurrence of such damage of Landlord's intention to cancel and
terminate this Lease as of the date of the occurrence of such damage. In the event Landlord elects to
give such notice of Landlord’s intention to cancel and terminate this Lease, Tenant shall have the right,
within ten (10) days after receipt of such notice, to agree in writing on a basis satisfactory to Landlord to
pay for the entire cost of repairing such damage less only the amount of insurance proceeds, if any,
received by Landlord, in which event this Lease shall continue in full force and effect, and Landlord
shall proceed to make such repairs as soon as reasonably possible. If Tenant does not give such
notice within such ten (10) day period, this Lease shall be cancelled and terminated as of the date of
the occurrence of such damage.

(c) Total Destruction. If at any time during the term hereof either the Premises or the
improvements contained therein are damaged from any cause, whether or not covered by the
insurance provided for in Paragraph 10, and such damage involves damage to the Building to the
extent of eighty percent (80%) or more of the replacement value thereof (excluding excavations and
foundations of the Building), including any total destruction required by any authorized public authority,
this Lease shall at the option of Landlord terminate as of the date of such total destruction. Landlord
shall exercise its right to terminate this Lease by delivery of notice to Tenant within thirty (30) days after
the date that Tenant notifies Landlord of the occurrence of such damage. In the event Landlord does
not elect to terminate this Lease, Landlord shall at Landlord's expense repair such damage as soon as
reasonably possible, and this Lease shall continue in full force and effect.

(d) Damage Near End of Term. If the Premises or the improvements therein are
destroyed or damaged in whole or part during the last year of the term of this Lease, Landlord may at
Landlord's option cancel and terminate this Lease as of the date of occurrence of such damage by
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giving written notice to Tenant of Landlord's election to do so within thirty (30) days after the date of
occurrence of such damage.

(e) Abatement of Rent. Notwithstanding anything to the contrary contained
elsewhere in this Lease, if the Premises are partially damaged and Landlord repairs or restores them
pursuant to the provisions of this agreement Paragraph 15, the Base Rent payable hereunder for the
period commencing on the occurrence of such damage and ending upon completion of such repair or
restoration shall be abated in proportion to the degree to which Tenant's use of the Premises is
impaired during the period of repair; provided that, nothing herein shall be construed to preclude
Landlord from being entitled to collect the full amount of any rental loss insurance proceeds if such
rental loss insurance is then carried with respect to the Premises. Except for abatement of rent, if any,
Tenant shall have no claim against Landlord for any damage suffered by reason of any such damage,
destruction, repair or restoration.

() Waiver. Tenant waives the provisions of California Civil Code Sections 1932(2)
and 1933(4), and any similar or successor statutes relating to termination of leases when the thing
leased is substantially or entirely destroyed, and agrees that such event shall be governed by the terms
of this Lease.

(9) Tenant’s Property. Landlord's obligation to rebuild or restore shall not include
restoration of Tenant's equipment, merchandise, or any improvements, alterations or additions made by
Tenant to the Premises.

(h) Notice of Damage. Tenant shall notify Landlord within five days after the
occurrence thereof of any damage to all or any portion of the Premises. In no event shall Landlord
have any obligation to repair or restore the Premises pursuant to this Paragraph 15 until a reasonable
period of time after Landlord's receipt of notice from Tenant of the nature and scope of any damage to
the Premises, and a reasonable period of time to collect insurance proceeds arising from such damage
(unless such damage is clearly not covered by insurance then in effect covering the Premises).

(i) Replacement Cost. The determination in good faith by Landlord of the estimated
cost of repair of any damage, or of the replacement cost, shall be conclusive for purposes of this
Paragraph 15.

16. Eminent Domain.

(a) Termination. In the event the whole or any part of the Premises is condemned in
the lawful exercise of the power of eminent domain by any public entity, then this Lease shall terminate
as to the part condemned on the date possession of that part is taken.

(b) Partial Taking Renders Economically Unfeasible. If only a part of the Premises is
condemned, but such taking makes it economically unfeasible for Tenant to use the remainder of the
Premises for the purposes contemplated by this Lease, then Tenant may, at its option, terminate this
Lease as of the date possession of the condemned part is taken by giving written notice to Landlord of
its intention within thirty (30) days following the date said possession is taken.

(c) Partial Taking with Business Continued. If only part of the Premises is
condemned and this Lease is not terminated as set forth above, then this Lease shall, as to the
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condemned portion of the Premises, terminate as of the date possession of such portion is taken. The
Base Rent shall thereupon be reduced in the same proportion that the area of the Premises taken
bears to the initial total area of the Premises. The Base Rent, as so reduced, shall continue to be
subject to adjustment in accordance with Paragraph 5 hereof.

(d) Repairs. Tenant shall, at its sole cost and expense and in a prompt and
expeditious manner, make all necessary repairs or alterations to the remainder of the Premises so as to
make them reasonably suitable for Tenant's continued occupancy for those uses and purposes
contemplated by this Lease.

(e) Compensation. All compensation awarded or paid upon the total or partial taking
of the fee title to the Premises or part of the Premises, or for the taking of all or any portion of the
Premises, shall belong to Landlord. The Building and other improvements made by Landlord on the
Premises at Landlord's expense shall belong to Landlord. Landlord shall not be entitled to any
compensation paid to Tenant for costs incurred by Tenant in removing its furniture, equipment, and
trade fixtures from the condemned Premises. Nor shall Landlord be entitled to any compensation paid
to Tenant in the proceedings or action for such taking with respect to removal or relocation costs, or
anticipated or lost profits (excluding the value of this Lease to Tenant) or damages to any personal
property or detriment to the business of Tenant, or any special damages to Tenant (excluding the value
of this Lease to Tenant).

17. Tenant Default. Tenant shall be deemed in default under this Lease upon occurrence of
any of the following:

(a) Tenant fails to pay a monetary sum when due under this Lease (provided that
Tenant shall not be deemed in default if Tenant pays such sum within 10 days after notice from
Landlord that such sum is overdue; and provided further that, Tenant shall not be entitled to any such
10 day grace period or notice and shall be deemed in default immediately upon failure to so pay when
due if Landlord has already delivered two notices of overdue payments within the immediately
preceding 12 month period;

(b) Tenant fails to perform any of its other obligations under this Lease; provided
that, if such failure is of the nature that it may be cured, Tenant shall not be deemed in default if Tenant
cures such failure within 20 business days, or in the event the cure cannot be reasonably completed
within 20 business days begins substantial efforts to cure within 20 business days, after written notice
from Landlord of such failure;

(c) Tenant's interest in the Premises or the Lease, or any part thereof, is assigned or
transferred, either voluntarily or by operation of law (except as expressly permitted by other provisions
of this Lease), including, without limitation, the filing of an action by or against Tenant, or by any
member of Tenant if Tenant is a partnership or joint venture, under any insolvency or bankruptcy laws,
or if Tenant makes a general assignment for the benefit of its creditors, or;

(d) Tenant vacates, abandons, or surrenders the Premises during the lease term.
(e) Tenant fails to comply with or obtain any necessary permit or license. Tenant

shall not be deemed in default if Tenant cures such failure within 20 days after notice from Landlord of
such failure
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(f) In the event of a default by Tenant under this Lease, Landlord may pursue such
remedies as it may have for such default under law or in equity, including but not limited to the
remedies set forth below.

18. Remedies. In the event of any breach or default by Tenant, Landlord may, at Landlord's
option, exercise any and all rights available to a landlord under the laws of the State of California
(including, but not limited to, those rights and remedies set forth in California Civil Code Sections
1951.2, 1951.4, and 1951.8), including, without limitation, the right to do any of the following:

(a) Repossession. Landlord may repossess the Premises and remove all persons
and property therefrom. If Landlord repossesses the Premises because of a material breach of this
Lease, this Lease shall terminate, and Landlord may recover from Tenant:

(i) the worth at the time of award of the unpaid rent which had been
earned at the time of termination including interest at ten percent (10%) per annum or the maximum
allowed by law whichever is less;

(i) the worth at the time of award of the amount by which the unpaid
rent which would have been earned after termination until the time of award exceeds the amount of
such rental loss that Tenant proves could have been reasonably avoided including interest at ten
percent (10%) per annum or the maximum allowed by law whichever is less;

(iii) the worth at the time of award of the amount by which the unpaid
rent for the balance of the term after the time of award exceeds the amount of such rental loss for the
same period that Tenant proves could be reasonably avoided, computed by discounting such amount
by the discount rate of the Federal Reserve Bank of San Francisco at the time of award plus one
percent (1%); and

(iv) any other amount necessary to compensate Landlord for all the
detriment proximately caused by Tenant's failure to perform its obligations under this Lease or which in
the ordinary course of things would be likely to result therefrom.

(b) No Repossession. If Landlord does not repossess the Premises, then this Lease
shall continue in effect for so long as Landlord does not terminate Tenant's right to possession and
Landlord may enforce all of its rights and remedies under this Lease, including the right to recover the
rent and other sums due from Tenant hereunder. For the purposes of this Paragraph 18, the following
do not constitute a termination of Tenant's right to possession:

(1) Acts of maintenance or preservation by Landlord or efforts by
Landlord to relet the Premises; or

(2) The appointment of a receiver by Landlord to protect Landlord's
interest under this Lease.
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19. Attorneys' Fees. If any action at law or in equity shall be brought to recover any rent
under this Lease, or for or on account of any breach of or to enforce or interpret any of the terms,
covenants, agreements, or conditions of this Lease, or for the recovery of the possession of the
Premises, the prevailing party shall be entitled to recover from the other party, as a part of the
prevailing party's costs, reasonable attorneys' fees, the amount of which shall be fixed by the court and
shall be made a part of any judgment rendered. “Prevailing party" within the meaning of this paragraph
shall include, without limitation, a party who brings an action against the other party after the other
party's breach or default, if such action is settled or dismissed upon the payment by the other party of
the sums allegedly due or performance of the covenants allegedly breached or the plaintiff obtains
substantially the relief sought by it in the action.

20. Removal of Property. Tenant hereby irrevocably appoints Landlord as agent and
attorney in fact of Tenant, to enter upon the Premises, in the event of a default by Tenant hereunder,
and to remove any and all furniture and personal property whatsoever situated upon the Premises, and
to place such property in storage for the account of and at the expense of Tenant. In the event that
Tenant shall not pay the cost of storing any such property after the property has been stored for a
period of 90 days or more, Landlord may sell any or all of such property, at public or private sale, in
such manner and at such times and places as Landlord in its sole discretion may deem proper, without
notice to Tenant or any demand upon Tenant for the payment of any part of such charge or the removal
of any such property, and shall apply the proceeds of such sale first to the costs and expenses of such
sale, including reasonable attorneys’ fees actually incurred; second, to the payment of the costs of or
charges for storing any such property; third, to the payment of any other sums of money which may
then or thereafter be due to Landlord from Tenant under any of the terms hereof; and fourth, the
balance, if any, to Tenant.

21. Subordination.

(a) Subordination of Lease. This Lease, at Landlord’s option, shall be subordinate to
any mortgage, deed of trust, or any other hypothecation for security now or hereafter placed upon all or
any portion of the Premises and to any and all advances made on the security thereof and to all
renewals, modifications, consolidations, replacements and extensions thereof. Notwithstanding such
subordination, Tenant's right to quiet possession of the Premises shall not be disturbed if Tenant is not
in default and so long as Tenant shall pay the rent and observe and perform all of the provisions of this
Lease, unless this Lease is otherwise terminated pursuant to its terms. If any mortgagee or trustee
shall elect to have this Lease prior to the lien of its mortgage or deed of trust, and shall give written
notice thereof to Tenant, this Lease shall be deemed prior to such mortgage or deed of trust, whether
this Lease is dated prior or subsequent to the date of said mortgage or deed of trust or the date of
recording thereof.

(b) Execution of Documents. Tenant agrees to execute any documents required to
effectuate such subordination or to make this Lease prior to the lien of any mortgage or deed of trust,
as the case may be, and failing to do so within ten (10) days after written demand, does hereby make,
constitute and irrevocably appoint Landlord as Tenant's attorney in fact and in Tenant's name, place
and stead, to do so.
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22. Landlord's Right to Reenter.

(a) Peaceable Surrender. Tenant agrees to yield and peaceably deliver possession
of the Premises to Landlord on the date of termination of this Lease, regardless of the reason for such
termination. Upon giving written notice of termination to Tenant, Landlord shall have the right to reenter
and take possession of the Premises on the date such termination becomes effective without further
notice of any kind and without institution of summary or regular legal proceedings. Termination of the
Lease and reentry of any Premises by Landlord shall in no way alter or diminish any obligation of
Tenant under the Lease terms and shall not constitute an acceptance or surrender.

(b) Waiver of Redemption and Stipulated Damages. Tenant waives any and all right
of redemption under any existing or future law or statute in the event of eviction from or dispossession
of the Premises for any reason or in the event Landlord reenters and takes possession of the Premises
in a lawful manner.

23. Reservations to Landlord. The Premises are accepted by Tenant subject to any and all
existing easements and encumbrances. Landlord reserves the right to install, lay, construct, maintain,
repair, and operate such sanitary sewers, drains, stormwater sewer, pipelines, manholes, and
connections; water and gas conduits; telephone and telegraph power lines; and the appliances and
appurtenances necessary or convenient in connection therewith, in, over, upon, through, across, and
along any part of the Premises, and to enter the Premises for any and all such purposes. Landlord also
reserves the right to grant franchises, easements, rights of way, and permits in, over, upon, through,
across, and along any and all portions of the Premises. No right reserved by Landlord in this clause
shall be so exercised as to interfere unreasonably with Tenant’s operations hereunder.

Landlord agrees that rights granted to third parties by reason of this clause shall contain
provisions that the surface of the land shall be restored as early as practicable to its original condition
upon the completion of any construction. Landlord further agrees that should the exercise of these
rights temporarily interfere with the use of any or all of the Premises by Tenant, the monthly Base Rent
may be reduced on a temporary basis in proportion to the temporary interference with Tenant’s use of
the Premises, based on the Landlord’s sole and absolute discretion.

24. Building/Premises Closure. Tenant acknowledges and understands that for public health,
welfare and safety reasons, the Building and/or Premises may be subject to closure (either full or
partial) due to conditions and/or events, including, but not limited to, ocean (including, but not limited to,
high surf), waterfront and/or weather related conditions, as well as Force Majeure events (as defined in
Paragraph 25 - Force Majeure) (collectively “Closure Conditions”). Tenant enters into this Lease with
full knowledge of the existing conditions of the Premises and its exposure to Closure Conditions, and
with the understanding that at any point during the Term, Landlord may close the Building and/or
Premises to public and tenant access and use (including, but not limited to Tenant’s access and/or use)
due to Closure Conditions, without any liability to Tenant by virtue of such closure and/or related
actions. During any such period of closure where Tenant is completely unable to access and use the
Premises, Tenant shall not be in default to Landlord for failure to continuously operate pursuant to
Paragraph 6.c. Use.
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25. Force Majeure. Any prevention, delay or stoppage due to strikes, lockouts, labor
disputes, abnormal adverse weather conditions, acts of God, inability to obtain labor or materials or
reasonable substitutes therefore, governmental restrictions, regulations or controls, enemy or hostile
government action, civil commotion, fire or other casualty, and other causes beyond the reasonable
control of and not caused by the fault or negligence of the party obligated to perform, shall excuse the
performance by such party for a period equal to that resulting from such prevention, delay or stoppage.
However, nothing contained in this Paragraph shall excuse the prompt payment of rent by Tenant as
required by this Lease. Tenant's obligations to make payment for rental and other charges pursuant to
the terms of this Lease shall be excused or reduced only as elsewhere expressly and specifically
provided in this Lease.

26. Notices. All notices, statements, demands, requests, approvals or consents given
hereunder by either party to the other party shall be in writing and shall be sufficiently given and served
upon the other party if served personally or if sent by first class mail of the United States Postal
Service, certified, return receipt requested, postage prepaid, and addressed to the parties as follows:

Landlord: SANTA CRUZ PORT DISTRICT
Attention: Port Director
135 5™ Avenue
Santa Cruz, CA 95062

Tenant: SANTA CRUZ YACHT CLUB
244 4™ Avenue
Santa Cruz, CA 95062

or to such other address as any party may have furnished to the others as a place for the service of
notice. Notices sent by mail shall be deemed served on the date actually received, as indicated on the
return receipt.

27. No Commission. Landlord and Tenant each agree that Landlord and Tenant,
respectively, have not had any dealings with any realtor, broker, or agent in connection with the
execution of this Lease. Tenant shall pay the commission or compensation payable to any agent or
broker employed by Tenant in connection with the execution of this Lease.

28. Waiver. The waiver by Landlord or Tenant of any breach of any term, covenant, or
condition herein contained shall not be deemed to be a waiver of such term, covenant, or condition or
any subsequent breach of the same or any other term, covenant, or condition herein contained. The
subsequent acceptance of rent hereunder by Landlord shall not be deemed to be a waiver of any
preceding breach by Tenant of any term, covenant, or condition of this Lease, other than the failure of
Tenant to pay the particular rent so accepted, regardless of Landlord's knowledge of such preceding
breach at the time of acceptance of such rent. Landlord's acceptance of partial payments of rent or any
other sum due hereunder shall not be deemed a waiver of its right to recover the full amount of such
payment and shall not be deemed an accord and satisfaction whether or not the amount due is
disputed by the parties.
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29. Holding Over. Any holding over after the expiration of the Term with the consent of
Landlord shall be construed to be a tenancy from month to month on the same terms and conditions
specified herein so far as applicable other than Base Rent which shall be increased to 150% of the
current Base Rent.

30. Parking. Tenant acknowledges that all parking areas and all other common areas within
the Santa Cruz Small Craft Harbor shall remain under the operation and control of Landlord. Tenant
possesses no legal interests with regard to the parking areas. In addition to the dry storage yard,
Landlord hereby leases two parking spaces free of charge to Tenant for Tenant’s exclusive use for
parking for its Fourth Avenue property. The two spaces, as shown on Exhibit B, are located on the
south side of the dry storage yard. Landlord reserves the right to relocate the two parking spaces
provided the spaces are in reasonable proximity to the Fourth Avenue property.

The parking spaces will be designated “SCYC Members and Guests Only” with signage
provided and maintained at Tenant’s expense. Landlord agrees to remove the parking meters. Tenant
agrees to provide all required painting and signage for a handicapped space as required by law.

Parking enforcement for the two parking spaces leased to Tenant for Tenant’s exclusive
use shall be determined by the Port Director in consultation with Tenant, in Port Director’s sole
discretion. Any vehicle parking in one of the two parking spaces shall display a Port District permit or
shall be subject to citation by the Port District and any citation revenue received from such parking
citations shall be retained by the Port District. Nothing herein shall require Landlord to enforce any
parking restrictions for the two parking spaces leased to Tenant.

31. Non-Discrimination. Tenant agrees in the conduct of Tenant's business not to
discriminate against any person or class of persons by reason of sex, race, creed, national origin, age,
or physical condition. Tenant shall make its accommodations and services available to all persons on
equal and reasonable terms.

32. Entry by Landlord. Landlord and its agents shall be entitled to enter into and upon the
Premises at all reasonable times, upon reasonable notice (except in the case of an emergency, in
which event no notice shall be required), during regular business hours for purposes of inspecting or
making repairs, alterations or additions to all or any portion thereof, or any other part of the Building,
including the erection and maintenance of such scaffolding, canopies, fences and props as may be
required, or for the purpose of posting notices of non-responsibility for alterations, additions, or repairs,
and during the 180 day period prior to the expiration of this Lease, to place upon the Premises any
usual or ordinary "for rent" signs and exhibit the Premises to prospective tenants at reasonable hours,
all without any abatement of rent and without liability to Tenant for any injury or inconvenience to or
interference with Tenant's business, quiet enjoyment of the Premises, or any other loss occasioned
thereby.

33. Estoppel Certificates; Financial Statements.

(a) Estoppel Certificates. Within fifteen (15) days after request therefor by Landlord,
Holder, or any prospective mortgagee or owner, Tenant agrees as directed in such reasonable request
to execute an Estoppel Certificate in recordable form, binding upon Tenant, certifying (i) that this Lease
is unmodified and in full force and effect (or if there have been modifications, a description of such

26 0f 30

43



DRAFT LEASE

modifications and that this Lease as modified is in full force and effect); (ii) the dates on which rent
Fixed Minimum Rent, Sublease Rent and Percentage Rent have been paid; (iii) that Tenant is in the
possession of the Premises if that is the case; (iv) that Landlord is not in default under this Lease, or, if
Tenant believes Landlord is in default, the nature thereof in detail; (v) that Tenant has no offsets or
defenses to the performance of its obligations under this Lease (or if Tenant believes there are any
offsets or defenses, a full and complete explanation thereof); (vi) that Tenant has accepted the
Premises and the condition thereof and of all improvements thereto and has no claims against Landlord
or any other party with respect thereto; (vii) that if an assignment of rents or leases has been served
upon the Tenant by a Holder, Tenant will acknowledge receipt thereof and agree to be bound by the
provisions thereof, (viii) that Tenant will give to the Holder copies of all notices required or permitted to
be given by Tenant to Landlord; and (ix) to any other information reasonably requested. Tenant’s failure
to deliver such certificate within such time will be conclusive upon Tenant (A) that this Lease is in full
force and effect, without modification except as may be represented by Landlord, (B) that there are no
uncured defaults in Landlord’s performance, and (B) that not more than one month’s rent has been paid
in advance. Without limiting the foregoing, if Tenant fails to deliver any such certificate within such
fifteen (15) day period, Landlord may deliver to Tenant an additional request for such certificate and the
failure of Tenant to deliver such certificate within five days after delivery of such additional request shall
be an Event of Default.

34. CASp Inspection. Landlord states that the Premises have not been inspected by a
Certified Access Specialist (CASp). This notice is provided by Landlord:

“A Certified Access Specialist (CASp) can inspect the subject premises and determine whether
the subject premises comply with all of the applicable construction-related accessibility standards under
state law. Although state law does not require a CASp inspection of the subject premises, the
commercial property owner or lessor may not prohibit the lessee or tenant from obtaining a CASp
inspection of the subject premises for the occupancy or potential occupancy of the lessee or tenant, if
requested by the lessee or tenant. The parties shall mutually agree on the arrangements for the time
and manner of the CASp inspection, the payment of the fee for the CASp inspection, and the cost of
making any repairs necessary to correct violations of the construction-related accessibility standards
within the premises.”

Notwithstanding anything to the contrary in this Lease, (a) Tenant may elect at any time to
perform a CASp inspection of the Premises at Tenant's expense; (b) any repairs or modifications
necessary to correct violations of applicable construction-related accessibility standards within or about
Premises are the responsibility of Tenant; (c) any construction-related accessibility improvements by
Tenant or alterations of or improvements to the Premises are the responsibility of the Tenant; (d) any
repairs or modifications to correct violations of applicable construction-related accessibility standards in
areas which Landlord is responsible for, are the responsibility of Landlord.

35. General.

(a) Entire Agreement. This Lease, together with all Exhibits attached hereto which
are incorporated herein by this reference, contains all of the terms, covenants, and conditions agreed to
by Landlord and Tenant relating to the Premises and the subject matter hereof, and supersedes all
promises and agreements, written or oral, by either party to the other relating in any way to the
Premises which are not expressly set forth herein. Tenant is not relying on any representations or
warranties made by Landlord, and acknowledges that Landlord has not made any representations or
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warranties to Tenant, except as may expressly be set forth herein. This Lease cannot and shall not be
amended orally or in any manner other than by an agreement in writing signed by both Landlord and
Tenant or their respective successors in interest.

(b) Covenants and Conditions. Each term and each provision of this Lease
performable by Tenant shall be construed to be both a covenant and a condition, all of which conditions
shall be for the sole benefit of Landlord.

(c) Binding on Successors. The covenants and conditions hereof, subject to the
provisions as to subletting and assignment, shall apply to and bind the heirs, successors, executors,
administrators, subtenants, and assigns to the parties.

(d) Joint and Several Liability. All persons who have signed this Lease shall be
jointly and severally liable hereunder.

(e) Gender. When the context of this Lease requires, the masculine gender includes
the feminine, a corporation, or a partnership, and the singular number includes the plural.

) Captions. The captions of the numbered and lettered paragraphs of this Lease
are for convenience only and are not a part of this Lease and do not in any way limit or amplify the
terms and provisions of this Lease.

(9) Governing Law. This Lease shall be governed by and construed in accordance
with the laws of the State of California and venue shall be Santa Cruz County.

(h) Time of Essence. Time is of the essence as to all of the provisions of this Lease
with respect to which time of performance is a factor.

(i) Partial Invalidity. If any term, covenant, condition, or provision of this Lease is
held by a court of competent jurisdiction to be invalid, void, or unenforceable, the remainder of the
provisions hereof shall remain in full force and effect and shall in no way be affected, impaired, or
invalidated thereby.

)] Relationship. Tenant shall not be an agent of Landlord for any purpose, and
nothing in this Lease shall be deemed to create a partnership relationship between Tenant and
Landlord.

(k) Corporate Authority. If Tenant is a corporation, each individual executing this
Lease on behalf of said corporation represents and warrants that s/he is duly authorized to execute and
deliver this Lease on behalf of said corporation in accordance with a duly adopted resolution of the
board of directors of said corporation or in accordance with the bylaws of said corporation, and that this
Lease is binding upon said corporation in accordance with its terms. If Tenant is a corporation Tenant
shall, within thirty (30) days after execution of this Lease, deliver to Landlord a certified copy of a
resolution of the board of directors of said corporation authorizing or ratifying the execution of this
Lease.

(1 No Recordation. Tenant shall not record either this Lease or a short form
memorandum of this Lease.

28 0f 30

45



DRAFT LEASE

(m)  Calendar Days. All references herein to "days" shall mean calendar days unless
otherwise stated.

(n) Counterparts. This Lease may be executed on one or more copies and each
counterpart will be considered an original and binding to the party executing it. A scanned, electronic,
facsimile or other copy of a party’s signature shall be treated the same as an original.

36. Special Rules for Licensees for Dry Storage Space. All owners of boats occupying dry
storage space on the premises shall enter into a license agreement with Tenant prior to occupying said
space, which license shall contain provisions in accordance with Paragraph 6 and this Paragraph 36.

No licensees of dry storage space on the premises shall be entitled to obtain from, or
retain a license issued by, the Santa Cruz Port District, for a wet berthing slip within the Santa Cruz
Harbor.

All licensees of Tenant of dry storage space on the premises (the “Licensees”) shall be
subject to Santa Cruz Port District Ordinances, as though the Licensees were licensees of the Santa
Cruz Port District for wet berthing slips. The Licensees shall comply with all obligations set forth in said
ordinances and shall be subject to license revocation or suspension in accordance with said ordinances
in the event of default or noncompliance thereunder. Landlord shall be entitled to enforce compliance
with said ordinances against the Licensees directly, rather than through Tenant.

The Licensees shall be entitled to use Tenant’s hoist to raise and lower their boats
stored on the premises into and out of the harbor water, subject to such reasonable rules as Tenant
may promulgate regarding use of the hoist. Licensees who are not members in good standing of the
Santa Cruz Yacht Club shall, at Tenant’s option, pay a reasonable fee, as determined by Tenant, for
use of the hoist.

All licensees shall be entitled to obtain parking permits from Landlord, and shall be
entitled to obtain keys from Landlord in order to use such restrooms, showers, and gates on Santa Cruz
Port District property as shall be reasonably designated by Landlord.

All license agreements entered into by Tenant with the Licensees shall expressly
acknowledge the legal burdens imposed on and legal benefits granted to the Licensees by this
Paragraph.

37. State of California Harbors and Navigation Code. This Lease will not become effective
until it is reviewed and approved by the State of California Division of Boating and Waterways, as provided
in California Harbors and Navigation Code Section 72.0.

29 of 30
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IN WITNESS WHEREOF, the parties hereto have executed this Lease as of the date first above

written.

ATTEST:

Holland MacLaurie, Port Director

LANDLORD:

SANTA CRUZ PORT DISTRICT COMMISSION,
a political subdivision

By:

Reed Geisreiter, Chairman
TENANT:
SANTA CRUZ YACHT CLUB

a California nonprofit corporation

o fprae £ P

Commodore Vance Lan arey
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EXHIBIT ‘A’
Premises Map and Diagram
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Santa Cruz Port District PORT COMMISSIONERS:
135 5th Avenue Toby Goddard
Santa Cruz, CA 95062 Dennis Smith
831.475.6161 Reed Geisreiter
831.475.9558 Fax Stephen Reed

www.santacruzharbor.org Darren Gertler

Since 1964

TO: Port Commission
FROM: Holland MacLaurie, Port Director
DATE: April 8, 2022

SUBJECT: Denial of Claim — J. Tomasello

Recommendation: Deny the claim submitted by Joseph Tomasello.

BACKGROUND

Mr. Joseph Tomasello submitted a claim to the Port District in the amount of $24,096.38 for
damages resulting from a collision with a dredge anchor wire on December 28, 2021. Mr.
Tomasello was transiting out of the harbor to begin a commercial fishing trip at the time of the
collision.

The claim (Attachment A) includes $5,061.98 for towing, assessment, and damage repair to the
vessel’'s propeller and rudder. Partial receipts are included with claim. To facilitate repairs, the
claimant had the vessel hauled out at the Santa Cruz Harbor Boatyard on December 30, 2021, and
it was launched on January 8, 2022. As a result, Mr. Tomasello is claiming $19,034.40 in lost
income.

To date, the Port District has waived $996.00 in haulout and layday fees in connection with this
claim. Additionally, the Port District’s records show that the claimant’s insurance policy lapsed on

January 11, 2020. Mr. Tomasello has been unable to provide evidence of insurance since that date.

ANALYSIS

The claimant is seeking $5,061.98 for the costs of repairs to the vessel and $19,034.40 for lost
income. Staff offered to settle the claim for the damage to the vessel pursuant to the $5,000
authority granted under Port Commission Policy 1030.1 (Property Damage Claims). The claimant
declined settlement and indicated he would prefer to pursue the entire amount of the claim.

The claimant is a slip licensee who has executed a Port District slip license agreement (Attachment
B). Section 5 of the slip license agreement, Liability of Parties, includes a Waiver of Claims that
specifically addresses collisions with dredge equipment.

Government Code Section 912.6 states:

“(a) In the case of a claim against a local public entity, the board may act on a claim in one
of the following ways:

(1) If the board finds the claim is not a proper charge against the public entity, it shall reject
the claim.

(2) If the board finds the claim is a proper charge against the public entity and is for an
amount justly due, it shall allow the claim.
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(3) If the board finds the claim is a proper charge against the public entity but is for an

amount greater than is justly due, it shall either reject the claim or allow it in the amount
justly due and reject it as to the balance.

(4) If legal liability of the public entity or the amount justly due is disputed, the board may
reject the claim or may compromise the claim.

(b) In the case of a claim against a local public entity, if the board allows the claim in whole
or in part or compromises the claim, it may require the claimant, if the claimant accepts the
amount allowed or offered to settle the claim, to accept it in settlement of the entire claim.

Staff believes both the legal liability of the Port District and the amount claimed are in dispute and

recommends the Commission deny the claim, as stated in Government Code § 912.6 (4) above.

ATTACHMENTS: A. Claim Submitted by J. Tomasello
B. Slip License Agreement dated March 3, 1989
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Joseph Tomasello  Cell phone 831-588-7294

3570 Garden St. E-mail:
Santa Cruz, Ca 95062 joetomasello@hotmail.com

Santa Cruz Harbor Port
District

135 5% Ave

Santa Cruz, CA 95062

24 February 2022

Date of Accident: 12/28/2021
Location of accident: Entrance of Santa Cruz Harbor
M/V: Sea Breeze

Captain: Joseph Tomasello
Total damage amount, (including loss wages): $24,096.38

Dear Sir or Madam,

The early morning of December 28. 2021, approximately 4:30 am | was exiting Santa
Cruz Harbor, while passing the fuel dock at high tide, my vessel came to an abrupt
stop. Not sure what had happened, | put the boat into neutral and immediately
started to drift towards the rocks that were near the fuel dock. At that point | tried to
put the boat in forward gear as well as backward with no success. Assessing that
the dredge cable must be caught in my rudder which somehow damaged my prop, |
tried to hail Harbor Patrol on the radio several times to no avail.

Monte Ash with TowBoatU.S. was the only one | could reach. He quickly got me to
the fuel dock where we discussed our options. Best plan of action was to bring me
back to my slip. | had a vessel full of crabbing gear, that needed to be unloaded
before | could get hauled out.

Later that morning, | had a diver inspect the damages. According to his assessment
my prop was badly damaged, and my rudder was damaged as well.

12/29/21, during high tide, TowBoatU.S. moved me to the hoist to unload my gear
and bags of salt. This took a crew of two, 2.5 hours to complete.

Waiting again for high tide, on December 30, 2021, TowBoatU.S. took me over to the
haul out well of Santa Cruz Boatyard. Taking a deckhand and myself 1.5 hrs.

Friday 12/31/21 it took me and a helper 2.5 hours to remove the prop. | then drove
3.5 hours to deliver the prop to Bay Propeller and promptly returned.

ATTACHMENT A
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Monday the 3", of January 2022, | drove another 3.5 hours back and forth to retrieve
the prop and installed it that same day with the help of another person that took 2.5
hours of labor. | needed to replace the prop zincs as well as reapply new bottom paint.
The rudder keywag needed replacing which cost $12.00 to replace and 1.5 hours of
labor.

The day that Sea Breeze went back into the water, my deckhand and | took 2.5 hours
to reload my crabbing gear. M/V Sea Breeze was out of commission for a total of 4
days.

Loss wages incurred was determined by averaging the pounds per trap of two hauls of
two different fishermen. Thus totaling $115.36 per trap. | then multiplied this by the
number of traps | possess, 165. Deriving at the total of $19,034.40* as loss income.
TowBoatU.S. bill: $1,450.00*

Bay Propeller bill: $1,155.00*

Moss Landing Boatworks bill (zincs): $119.98*

Diver bill:* $425.00

Ray'’s bill:* $500.00

Deckhand and My labor costs (total of 20 hours @ $70.00/hour), plus
(keywag-$12.00): $1,412.00

Total amount incurred: $721 <5<

If you have any questions, feel free to contact me at the information above. Hope to
hear back from you shortly.

*(See Attachments)

Sincerely, Q VS\QOQ@

Captain Joseph Temasello, owner/Operator of M/V Sea Breeze
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Fisherman 1/Total traps 175

pounds $5.00/1b
9622 $48,110.00
4806 $24,030.00

Per trap S206.11

Adverage per trap

Loss wages

Fisherman 2/Total traps 350 trips
pounds $5.00/Ib
1504 $7,520 Trip1
1940 $9,700.00 Trip 2
adverage per trip $810.00
Per trap $24.60

$115.36 X165 (# of traps Joe has)

$19,034.40
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SANTA CRUZ PORT DISTRICT ///;z,\ )

[V
135 Fifth Avenue, Santa Cruz, California‘ 95062
(408) 475-6161

APPLICATION FOR SLIP LICENSE

Date: 5 "3 i g?

Name of Application (i.e. Registered Owner) \)0 = iON\A s LLO

Business Address @5 gﬁ Lf S,-?f £

[ A" § o

City Sﬂfum CV\(/L C  zip 4§OCQ.O Phone%_,_;lé‘{oﬂéc/&’? BOF~ovof
Residence Address NS Bﬂf—/ S7

City S)ﬁUM ru  a &S0l () rhone C/(;lg) ~0s0Y

Name of Legal Owner <§5T)S’~Pp N (p WIAS e

(such as corporation, lienholder, or other name appearing on evidence
of title)

Address C?/S ﬁ’)é}(;/ Lpf_ Phone 4/9'4 ’“O/Ds//

Permission is requested to berth the vessel described below in the Santa Cruz Small
Craft Harbor subject to the terms of the Agreement set forth below.

Name of Vessel f/{,/( M}‘QEMC{D’CJ@
Registration or Dgcumente{tion No. 9 55 O(;C‘} Home Port (S)ﬁ/(,)m (’/L/Z'

o/
Length (?(_/’ D (including bowsprit, pulpit, boarding step, etg.)

[44

7 Y /
Beam /@l 7 Draft é—/[ / Height L/O Type of Rig# [ géz [V](Z
BY SIGNING THE FOLLOWING AGREEMENT, OWNER REPRESENTS AND W TS TO THE SANTA CRUZ

PORT DISTRICT THAT THE FOREGOING INFORMATION IS COMPLETE AND ACCURATE, THAT NO OTHER
PARTY HAS ANY LEGAL RIGHT, TITLE OR INTEREST IN OR TO THE VESSEL, AND THAT OWNER SHALL
GIVE THE SANTA CRUZ PORT DISTRICT WRITTEN NOTICE OF ANY CHANGES IN THE ABOVE INFORMATION
IMMEDIATELY UPON THE OCCURRENCE OF ANY SUCH CHANGE.

SLIP LICENSE AGREEMENT

This Slip License Agreement is made by and between the Santa Cruz rt District, a

@- ntal ncy ((hereinafter referred to as "Port District") and < 89196’7
' NLS "Q&ﬁ/ (hereinafter individually or

collectively, as the case may be, referred to as "Owner"). As used throughout this Slip
License Agreement, the term "Owner" means the individual or individuals, as the case may
be, signing said Agreement as the Owner. The Owner shall be the Licensee.

RECITALS:

A. Port District operates and maintains a berthing facility for use by members of
the public commonly known as the Santa Cruz Small Craft Harbor (the "Harbor"), located
in Santa Cruz, California.

B Owner desires to berth Owper's vessel described above (hereinafter referred to
as the "Vessel") at Slip No. é*;/ , Rack No. (hereinafter referred
to as the "Slip") at said berthing facility.

C, Owner acknowledges that Port District cannot control the weather or other
natural conditions existing at the Harbor and that the Harbor is subject to hea

L'
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commissioners, agents or employees, from any responsibility for Port District's willful
injury to person or property of another, or violation of law.

F. Port District and its officers, commissioners, agents and employees are
entitled to all the benefits conferred under the Tort Claims Act, California Government

Code § 810 et seq. A copy of this Act may be obtained at the Port District harbor
office.

NOW, THEREFORE, the parties hereby agree as follows:

1. Grant of License. Port District hereby grants to Owner, and to Owner only, an
exclusive license to bert E?e Vessel the Slip on a month-to-month basgis beginning on
the (A day of F}Z} —b#— . 19%{ and continuing thereafter until terminated
pursuant to the provisions of this Agreement. Said slip license shall constitute a
"permit" within the meaning of the provisions of the Santa Cruz Port District Ordinances
(the "Port District Ordinances"). During the term of this Agreement, Owner shall also
have the non-exclusive right to use, in conjunction with other authorized members of the
public, adjacent floats, docks, gangways, lighting, fresh water, power outlets, vehicle
parking spaces, and restrooms owned by Port District, subject to such reasonable charges
for using any one or more of the same as Port District may choose to assess from time to
time. Port District shall maintain in good order and repair such adjacent floats,
docks, gangways, lighting, fresh water, power outlets, vehicle parking spaces, and
restrooms.

2 Slip Fees.

(a) Terms of Payment. Owner shall pay to Port District each month, in lawful
money of the United States, slip license fees for the berthing rights granted hereunder
at the monthly rate posted in the Port District Harbor Office (the "Harbor Office"), as
said rate may be modified by Port District from time to time. Said slip fees shall be
due and payable in advance on the first day of each month during the term of this
Agreement, without offset, at Port District's office at 135 Fifth Avenue, Santa Cruz,

California 95062, or at such other place as may from time to time be designated by Port
District in writing.

(b) Late Payment. Owner acknowledges that late payment by Owner to Port
District of slip fees will cause Port District to incur costs not contemplated by this
Agreement, the exact amount of which is extremely difficult and impracticable to fix.
Such costs include, without limitation, processing, accounting, and collection costs.
Therefore, if any installment of slip fees is not received by Port District within
fifteen (15) days after the date due, Owner shall pay to Port District an additional sum
of $15.00, which sum the parties agree represents a fair and reasonable estimate of the
costs that Port District will incur by reason of late payment by Owner. Such amount may
be increased by Port District from time to time, but no more than once each year, to
reflect increases in such costs. Any such increase in late charges shall be effective
upon the posting of written notice of such increase in the Harbor Office. Acceptance by
Port District of such late charge shall not prevent Port District from exercising any of
the rights and remedies available to Port District in connection with any continuing
failure to pay, including termination of vessel berthing rights. Notwithstanding the
foregoing, Port District reserves the right to waive such late charges with respect to
commercial fishermen who demonstrate to the satisfaction of Port District the existence
of circumstances which warrant waiver of such charges. For purposes of the preceding
sentence, "commercial fishermen" shall be deemed to be the same individuals identified
by Port District as commercial fishermen who are able to qualify for special berthing

rights under Port District's commercial fishing policies for berthing on R, S and
T docks.

3 Security Deposit.fk] Own upon, ex cdgivn thi egment, 11 deposit with
Port District the sum of AL %%M fi ($ [?%‘ 2 ) as a
deposit for the faithful performance of Owner/s igationg hereunder. Port District,
at its sole option, and without limiting in any way any other rights or remedies it may
have under this Agreement or at law, may claim and apply from time to time such amounts
of said deposit as are reasonably necessary in Port District's judgment to remedy o8

Owner's defaults in the payment of fees and other charges hereunder, to repair damages
to the Harbor (over and above normal wear and +asr) maead he MAoeee —— A ~ . a




said deposit shall be returned to Owner as soon as Port District has regained possession
of the Slip and is able to determine the amount of the deposit it may claim hereunder.
Port District shall have the right to commingle the security deposit with other funds of
Port District and shall not be obligated to pay Owner interest on the security deposit.
OWNER MAY NOT WITHOUT PORT DISTRICT'S CONSENT USE ANY PORTION OF THE SECURITY DEPOSIT AS
PAYMENT OF OWNER'S LAST MONTH'S OR OTHER SLIP FEES OR ANY OTHER CHARGES.

4, Conditions of Use. OQwner shall perform and comply with each and every term
and condition of this Agreement to be performed or complied with by Owner, including,
without limitation, the conditions of use contained in this Paragraph 4.

(a) Use. Owner shall not cause or permit the Slip to be used for any purpose
other than the berthing of the Vessel and other uses reasonably incidental thereto and

not prohibited herein. Owner shall not live aboard the Vessel without the prior written
consent of Port District.

(b) Securing Vessel. At all times while the Vessel is berthed at the Slip,
Owner shall cause it to be safely and properly secured in a manner acceptable to Port
District. If Port District deems it necessary from time to time to resecure the Vessel
for any reason, then on the third and all subsequent occasions necessitating resecuring
of the Vessel, Owner shall pay Port District a reasonable service charge for doing so
Plus the cost of all materials used therefor. However, Port District does not assume
and shall have no responsibility or liability whatsoever for the safety of the Vessel,
and shall not be liable for fire, theft, or any damage to the Vessel, its equipment, or
any property in or on the Vessel, by reason of Port District's decision either to
resecure the Vessel or not to resecure the Vessel, except only any such damage as is
caused by Port District's wilful injury or sole gross and active negligence in
resecuring the Vessel.

(c) Condition of Slip. Owner hereby acknowledges that Owner has inspected
the Slip and those portions of the Harbor associated with the Slip, including, without
limitation, the floats, walks, gangways, and ramps adjacent to the Slip, knows the
condition of same, hereby accepts the Slip in such condition, and acknowledges that no
statement or representation as to the condition of any of the same has been made by Port
District.

(d) Guests. All guests, invitees and hired personnel of Owner shall conform
their activities to the requirements of this Agreement. Port District shall have the
right, but not the obligation, to ascertain that third parties aboard the Vessel are
authorized by Owner to be aboard.

(e) Change of Slip. Port District reserves the right to reassign Owner to a
different slip within the Harbor at any time to facilitate management of the Harbor, and
Port District shall not be liable to Owner by reason of requiring such reassignment,
From and after the date of any such reassignment, the new slip shall be deemed to be the
Slip, as such term is herein defined, for all purposes under this Agreement.

(f) Assignment and Sublicense. Provided Port District first consents
thereto, Owner has the right to sublicense the Slip for a period not to exceed six (6)
months, subject to such reasonable charge therefor as Port District may from time to
time choose to assess. Owner shall remain financially liable for all of Owner's
obligations hereunder during said period. Except as set forth above, Owner shall not
assign this Agreement or any rights hereunder, voluntarily or involuntarily, or
sublicense the Slip or any part thereof, to any other party or for use by any other
Vessel. Any assignment or sublicense in violation of this paragraph shall be void and
shall automatically terminate this Agreement.

(g) Regulations and Laws. Owner at all times shall comply with all
applicable laws, ordinances, statutes, rules, regulations and rulings of federal, state
and local governments and the boards, agencies and departments thereof relating to
Owner's use of the Slip and Owner's activities within the Harbor, including but not
limited to the Port District Ordinances and rules and regulations, as the same may from
time to time be modified. Owner hereby acknowledges receipt of a copy of the current 59

Port District Ordinances. Port District reserves the right to add to or otherwise
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such usage at all times during the term of this Agreement for each and every twelve
month period which may be selected by Port District upon examination of Owner's pattern
of usage. Notwithstanding the foregoing, extended cruises or other lengthy absences
from the Harbor will be considered on a case by case basis by Port District as evidence
of Owner's continued use of the Vessel on a regular basis.

B Liability of Parties.

(a) Waiver of Claims. Incident to the operation of the Harbor, Port District
has provided certain fencing and gates, flood lighting and a harbor patrolman for
protection of persons using the Harbor and their personal property. Nonetheless,
because of the many feet of unfenced and exposed shoreline of the Harbor, and because of
the many users of the Harbor with varied boating experience, it is financially
infeasible for Port District completely to protect boats berthed in the Harbor from
damage inflicted by other persons, or to protect those persons using the Harbor from
physical harm caused by the negligence or wilful misconduct of other persons within the
Harbor. In acknowledgment of the foregoing, Owner hereby waives any and all claims of
liability against Port District, including but not limited to its Board of
Commissioners, agents and employees (the Port District and its subordinates are all
hereinafter collectively referred to as the "Indemnitees"), for any personal injury to
or death of Owner and/or any member of Owner's family, and/or Owner's guests, agents, or
employees, or for damage to or destruction of any property, including, without
limitation, the Vessel, occurring on or about the Harbor, arising from any cause
whatsoever other than the sole gross and active negligence or wilful misconduct of Port
District. Such waiver shall extend to, but not be limited to, damage or loss from fire,
theft, vandalism, malicious mischief, or collision, sustained by any boat, automobile or
other personal property belonging to Owner permanently or temporarily maintained,
stored, berthed, parked or operated in or about the Harbor, including but not limited to
its floats, piers, parking lots, small boat launching ramp, and fuel float.
Additionally, Port District conducts dredging operations, for the benefit of all Harbor
users, with certain dredging equipment, including, but not limited to, a dredge, barges,
pipelines and related dredging machinery and equipment (together the "dredging
equipment"). Nevertheless, because of natural conditions existing at the Harbor,
including, but not limited to, hard-breaking surf, the weather and the continual build
up of silt (both in the Harbor entrance and inner Harbor), and because of the nature of
the dredging operations, Port District cannot and does not agree to protect boats and
persons using the Harbor from damage or injury to persons and/or property resulting from
the dredging operations, the dredging equipment, or the resulting condition of the
Harbor. In acknowledgment of the foregoing, Owner hereby agrees that, to the full
extent permitted by law, Port District shall not be liable or responsible for any
claims, demands, damages, debts, liabilities, obligations, costs, expenses, liens,
actions or causes of action of any kind whatsoever, resulting (1) from any collision
with any of the dredging equipment or any other boat, (2) from any collision or contact
with the bottom of the Harbor or any obstructions on the bottom of the Harbor, (3) from
any collision or contact with the jetties or surrounding beaches, or (4) from, or in any
way relating to, the dredging operations or the lack of dredging operations, including,
but not limited to, the closure of the Harbor entrance for any reason or under any
circumstances whatsoever.

(b) Indemnification. In addition to the foregoing, Owner shall indemnify and
hold harmless the Indemnitees from and against any and all damage, loss and expense,
including but not limited to attorneys' fees and costs and expenses of litigation, and
shall at his sole cost, upon the request of Port District, defend all suits brought
against all or any of the Indemnitees, resulting from or arising out of any act or
omission of Owner or its agents, employees, invitees, or anyone else for whom Owner may
be legally responsible, occurring on or about the Harbor, including but not limited to
the breach of this Agreement or the Port District Ordinances by any of such parties.

(c) Specific Disclaimers. Without in any way limiting the generality of the
foregoing provisions, Port District shall to the full extent permitted by law,
specifically have no liability or responsibility to Owner for the conditions of the
beach, the availability of ingress to or egress from the waters of the Monterey Bay, or
the Harbor, the conditions of the jetties and entrance channel leading to the Harbor, o160
damages caused to the Vessel by such conditions. Port District shall, to the full
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limited to, the closure of the Harbor entrance for any reason or under any circumstances
whatsoever. Such non-liability and non-responsibility shall include, without
limitation, any failure by Port District to dredge any portion of the Harbor, regardless
of the length of time during which Port District may have failed to dredge. 1In
addition, Port District shall not be liable for termination of this Agreement pursuant
to Paragraph 6(d). 1In the event the Slip is an "inside tie", then without limiting the
generality of the foregoing provisions, Owner specifically acknowledges that the Slip is
by its very nature shallow and that rocks are commonly found under the Slip, and agrees
that Port District shall in no event be responsible for any damage sustained by the
Vessel from its resting on the bottom.

6. Termination. This Agreement may be terminated only as provided in this
Paragraph 6.

(a) Thirty Days Notice. This Agreement may be terminated at any time by
either party for any reason whatsoever upon giving the other party not less than thirty
(30) days' prior written notice of termination.

(b) Transfer of Vessel. Owner shall be entitled to transfer all or any part
of Owner's right, title or interest in the Vessel to any other party or parties.
However, Owner must promptly apply to Port District for a renewed slip berthing license
in the event Owner desires to continue using the Slip for berthing a different boat.
Port District shall approve or disapprove such renewal within six (6) months of the date
of such transfer. In the event Owner obtains a boat of similar size as the Vessel and
desires to berth the same in the Slip, Port District shall not unreasonably withhold its
consent to the renewal of Owner's license.

(c) Breach of Agreement. If Owner fails to abide by or perform any of the
terms, conditions and promises as set forth in this Agreement to be abided by or
performed by Owner, or if Owner fails to inform Port District of any changes in the
information set forth in the Application for Slip License, Port District, without
waiving any other rights or remedies it may have under this Agreement or at law, may
immediately terminate this Agreement upon giving Owner written notice of termination.

(d) Destruction of Slip. This Agreement shall automatically terminate upon
destruction of the Slip by siltation, or upon destruction of the walkways or gangways
adjacent thereto by reason of fire, storm or any other cause; provided that, in the
event a suitable slip for the Vessel is available elsewhere in the Harbor at the time of
such termination, Port District shall offer Owner an opportunity to enter into a license
agreement respecting such slip.

The termination of this Agreement shall not relieve Owner of any obligation or
liability which arose or accrued prior to such termination.

¥ Surrender. Upon termination of this Agreement, Owner shall remove the Vessel
from the Slip, shall remove all other personal property belonging to Owner or in Owner's
care, custody or control, and shall surrender the Slip to Port District together with
all keys to the Harbor in as good condition as existed as of the date of this Agreement,
subject to reasonable wear and tear. If the Vessel remains in the Slip after
termination of this Agreement, the Vessel shall be considered abandoned, and shall be
subject to the Ordinances of the Port District and to the statutes of the California
Harbors & Navigation Code pertaining to disposition of abandoned vessels.

8. Remedies for Default. If Owner fails to pay slip fees or any other charges to
be paid by Owner, or in the event of any other default or breach under this Agreement by
Owner, Port District may, at its option, pursue any and all rights and remedies it may
have under this Agreement and at law, including without limitation, the right to take
possession and control of and remove and store the Vessel for the purpose of perfecting
and executing upon Port District's statutory lien rights in the Vessel.

9. Relationship of Parties. Nothing in this Agreement shall be deemed to create
a relationship between Port District and Owner other than that of licensor and
licensee. In particular, this Agreement shall not be deemed to be a lease or rental 61
agreement, or to create a landlord-tenant relationship between Port District and Owner.




other sums owed by Owner to Port District hereunder shall not constitute a waiver of
Port District's right to payment in full of such fees or other sums.

11. Attorneys' Fees. In the event any legal action is instituted by either party
hereto against the other party to enforce or interpret any provision of this Agreement
or of any amendment or modification of this Agreement made subsequent hereto, the
prevailing party shall be entitled to recover all costs of litigation, including without
limitation, reasonably attorneys' fees, incurred in connection with such action, whether
or not such action is prosecuted to final judgment.

12. Notice. Except as otherwise provided herein, any notice or communication
given pursuant to this Agreement shall be in writing and may be delivered personally or
be sent by first class mail, postage prepaid, addressed to the party to whom given at
its address as shown hereinabove and deposited in the United States mail in California.
Either party hereto may change its address to which notices and communications are to be
given by giving written notice thereof to the other party in conformity with the
provisions of this paragraph.

13. General.
(a) Joint and Several Liability. If Owner consists of more than one person,

then the obligations of each said person as Owner, including but not limited to the
indemnification provisions of Paragraph 5 above, shall be joint and several.

(b) Time of Essence. Time is of the essence of this Agreement and each and
every provision hereof.

(c) Entire Agreement. This Agreement constitutes the entire agreement
between the parties hereto with respect to the subject matter hereof, and terminates and
supersedes as of the date hereof any prior agreement(s) between the parties, written or

oral. Any subsequent modification of this Agreement shall be in writing and signed by
both parties.

(d) California Law. This Agreement shall be construed and interpreted in
accordance with the laws of the State of California.

K%? WITNESS WEEBEOF, the parties have executed this Slip License Agreement as of the
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Santa Cruz Port District
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PORT COMMISSIONERS:

Santa Cruz, CA 95062 Eoby Gosdd?rﬁi
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www.santacruzharbor.org Stephen Reed
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Since 1964

TO: Port Commission
FROM: Holland MacLaurie, Port Director
DATE: April 14, 2022

SUBJECT:  Approval of Assignment and Assumption of Subleases and Amended and Restated
Lease Agreement — 2222 East Cliff Drive

Recommendation: 1. Approve the Assignment and Assumption of Subleases; and
2. Approve Ordinance 22-01 authorizing the form, terms, and
execution of an Amended and Restated Lease Agreement between
the Santa Cruz Port District and O’Neill Sea Odyssey

BACKGROUND

The Port District and O’Neill Sea Odyssey (OSO) are currently parties to a lease agreement dated
January 1, 2004, for the second story leasehold spaces at 2222 East Cliff Drive. The current lease
expires on December 31, 2028.

In October 2018, the Port District and OSO reached agreement on terms of a lease extension for
the period January 1, 2029, through December 31, 2043. Under the 2029 Lease Extension, the Port
District would assume control of, and serve as landlord for, all second story suites, and OSO would
maintain occupancy of Suites 222 and 234 at market rent, less a 50% public service discount.

Subject to terms of recent negotiations, the Port District and OSO have agreed to effectuate a new
agreement (with terms similar to the 2029 Lease Extension), effective June 1, 2022. The parties
have agreed to execute an Assignment and Assumption of Subleases (excluding Suite 234),
terminate the 2004 Lease, fully amend and restate the 2029 Lease Extension, and enter into a new
Amended and Restated Lease to become the operative lease agreement between the parties. The
proposed lease term for the Amended and Restated Lease is June 1, 2022, to December 31, 2043.

In accordance with Sections 6200 et seq. of the H&N Code, leases of longer than 10 years are
required to be approved by Ordinance. Ordinance 22-01 (Attachment A) is being recommended for
adoption and authorizes the form, terms, and execution of the new Amended and Restated Lease.
The Ordinance was advertised in accordance with H&N Code Section 6270.

ANALYSIS

Under the new Amended and Restated Lease, the Port District will assume control of all second
story suites (with OSO continuing to sublease Suite 234) pursuant to approval of the Assignment
and Assumption of Subleases (Attachment C). Once approved, both the Assignment and
Assumption of Subleases and the Amended and Restated Lease will be effective June 1, 2022.
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Proposed terms for the Amended and Restated Lease are outlined below:

Tenant:
Space:

Term:
Options:
Rent:
Use:

Insurance:
Other:

O’Neill Sea Odyssey

2222 East CIiff Drive, Suites 222 and 234 (approx. 1,639 SF, plus auxiliary 3™
story space of approx. 132 SF)

June 1, 2022 — December 31, 2043

None

Market rent reduced by 50% public service discount

Annual CPI increases April 1 of each year commencing in 2023

Non-profit, tax-exempt public education foundation focusing on marine biology,
ecology and navigation and office space necessary for administration of the public
education foundation

$2 million with Santa Cruz Port District named as additional insured

Port District is landlord for all second story suites.

OSO has non-exclusive use of the second story deck for classroom use.

IMPACT ON PORT DISTRICT RESOURCES

The Port District will recognize approximately $108,000 per year in new revenue as a result of
assuming control of the second story suites. Effective June 1, 2022, the Port District will also be
responsible for maintenance of the second story deck, the elevator, and janitorial costs for restroom

cleaning.

ATTACHMENT:

A. Ordinance 22-01
B. Amended and Restated Draft Lease
C. Assignment and Assumption of Subleases
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SANTA CRUZ PORT DISTRICT
ORDINANCE 22-01

AN ORDINANCE OF THE SANTA CRUZ PORT DISTRICT COMMISSION
OF THE SANTA CRUZ PORT DISTRICT AUTHORIZING THE FORM, TERMS AND
EXECUTION OF AN AMENDED AND RESTATED LEASE AGREEMENT BETWEEN
SANTA CRUZ PORT DISTRICT AND O’NEILL SEA ODYSSEY

WHEREAS, the Santa Cruz Port District (“District”) is the owner of certain real property and improvements at
2222 East Cliff Drive, a multi-tenant building on the east side of Santa Cruz Harbor in the City and County of
Santa Cruz.

WHEREAS, the District and O’Neill Sea Odyssey (“OSQ”) are currently parties to a lease agreement dated
January 1, 2004, for the second story leasehold spaces at 2222 East Cliff Drive, which has a term expiring
December 31, 2028; and,

WHEREAS, the District and OSO desired to continue their business relationship after the termination of the
2004 lease and entered into a lease extension agreement (“2029 Lease”), which is set to commence on
January 1, 2029, and continue for a 15-year term expiring December 31, 2043; and,

WHEREAS, the District and OSO now desire to terminate the lease agreement dated January 1, 2004, and
amend and restate the 2029 lease extension agreement, and enter into a new Amended and Restated Lease
to become the operative lease agreement between the parties and govern all rights, covenants, commitments,
and obligations relating to OSQO'’s tenancy at the building, commencing as soon as authorized by law.

WHEREAS, under terms of the Amended and Restated Lease, District will assume control of, and serve as
landlord for, all second story suites (200, 204, 208, 212, 216, 220, 222 and 234) totaling approximately 3,715
square feet (“SF”) and all ancillary spaces; and,

WHEREAS, pursuant to terms of the Amended and Restated Lease, the District desires to lease to OSO,
Suites 222 and 234 on the second story of 2222 East CIiff Drive, and auxiliary space on the third story of the
building, for continued operation of OSO’s public education foundation focusing on marine biology, ecology
and navigation; and,

WHEREAS, the District is authorized to exercise powers pursuant to the Port District Law of the State of
California, being Sections 6200 et seq. of the Harbors and Navigation Code (“H&N”) of the State of California,
and all laws amendatory thereof or supplemental thereto, including the power to enter into franchises and
leases for periods of more than ten years if authorized by Ordinance in accordance with H&N Code Section
6270; and,

WHEREAS, the District and OSO have negotiated and reached agreement on terms and conditions of the
Amended and Restated Lease, and the Commission desires to authorize the execution of the Amended and
Restated Lease, by and between the District and OSO.

NOW, THEREFORE, BE IT ORDAINED, by the Santa Cruz Port District Commission as follows:

Section 1. The Commission hereby specifically agrees to the recitals, terms, conditions, provisions, and

responsibilities contained in the Amended and Restated Lease, and authorizes execution of the Amended and
Restated Lease.
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Section 2. The Commission authorizes the Chairman of the Commission to execute the Amended and

Restated Lease, and the Port Director, as witness, to execute attesting to the Amended and Restated Lease.

Section 3. This Ordinance shall take effect after thirty (30) days from its adoption.
THE FOREGOING ORDINANCE of the Santa Cruz Port District Commission was duly and regularly

introduced, passed and adopted at a regular meeting of the Santa Cruz Port District on the 26" day of April
2022, by the following vote.

AYES:

NOES:

ABSENT:

APPROVED:

Reed Geisreiter, Chair
Santa Cruz Port District Commission
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AMENDED AND RESTATED LEASE AGREEMENT BETWEEN
SANTA CRUZ PORT DISTRICT,
AS LANDLORD
AND
O'NEILL SEA ODYSSEY
AS TENANT
IN SANTA CRUZ HARBOR
AT 2222 EAST CLIFF DRIVE, SUITES 222 AND 234, SANTA CRUZ

COMMENCING ON JUNE 1, 2022
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SANTA CRUZ PORT DISTRICT
AMENDED AND RESTATED LEASE AGREEMENT

THIS AMENDED AND RESTATED LEASE AGREEMENT ("Lease") is made and entered into
as of , 2022, by and between the SANTA CRUZ PORT DISTRICT, a municipal
corporation and political subdivision of the State of California, 135 5th Avenue, Santa Cruz, California,
95062, hereafter referred to as "Landlord," and O'Neill Sea Odyssey, a California nonprofit corporation,
hereafter referred to as "Tenant." Landlord and Tenant are hereinafter referred to individually as "Party"
or collectively as the "Parties."

RECITALS

A. Landlord is the owner of real property and improvements of the building located at 2222
East Cliff Drive (the "Building"), on the east side of Santa Cruz Harbor in the City and County of Santa
Cruz, State of California. The Building is more particularly shown and described in Exhibit A, attached
hereto and incorporated herein.

B. Tenant is currently doing business as O'Neill Sea Odyssey ("OSQO"), a non-profit
corporation (tax-exempt under IRS section 501(c)(3)) operating a public education foundation focusing
on marine biology, ecology and navigation.

C. Tenant had previously entered into a lease for the second story consisting of
approximately 3,715 square feet (SF) dated January 1, 2004 ("2004 Lease") with Landlord. The term of
the 2004 Lease was to expire at midnight on December 31, 2028. In connection with the 2004 Lease,
the Parties also entered into a Lease Extension Agreement pursuant to which Tenant’s tenancy at the
Building would be extended from January 1, 2029 through December 31, 2043 and certain rights and
obligations of the Parties would be reallocated among and between them (the “2029 Lease ”).

D. Landlord and Tenant desire to: (i) continue their business relationship and Tenant’s
tenancy at the Building, (ii) terminate and replace the 2004 Lease upon the commencement of this Lease,
and (iii) amend and restate the 2029 Lease as set forth herein, such that this Lease shall upon its
commencement supersede the 2004 Lease and the 2029 Lease, and become the operative Lease
Agreement between the parties and govern all rights, covenants, commitments and obligations relating
to Tenant’s tenancy at the Building as of June 1, 2022 ("Commencement Date").

E. Effective upon the Commencement Date, Landlord will assume control of, and Tenant
shall relinquish to Landlord control of all second story suites (200, 204, 208, 212, 216, 220, 222 and
234) totaling approximately 3,715 square feet ("SF").

Tenant desires to continue to operate OSO under the new terms and conditions of this
Lease. Under this Lease, Tenant will lease from Landlord only the following premises consisting of two
suites and auxiliary space for operation of OSO during the Lease term:

1) Suite 222, which is approximately 1,207 SF;
2) Suite 234, which is approximately 432 SF; and
3) Auxiliary space on the third floor, which is approximately 132 SF.
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The leased area comprises a total of 1,639 SF of office space and a 132 SF auxiliary
space, which is collectively referred to as the "Premises" and is shown in Exhibit B.

Landlord grants to Tenant the right to sublease Suite 234, only, but subject to the
provisions in Section 14 and the terms and conditions of this Lease.

F. The parties acknowledge that the 2004 Lease is terminated, and the 2029 Lease is
superseded as of the Commencement Date of this Lease and that neither party has any rights or claims
under the 2004 Lease as of its termination or under the 2029 Lease, which is superseded.

G. Landlord desires to lease the Premises to Tenant for the operation of OSO in
accordance with all terms and conditions of this Lease.

AGREEMENT TERMS

NOW, THEREFORE, in furtherance of the foregoing Recitals, which are incorporated herein,
and in consideration of the mutual covenants contained herein, Landlord and Tenant hereby agree as
follows:

1. Lease of Premises.

(a) Commencing on June 1, 2022, Landlord hereby agrees to lease the Premises to
Tenant, and Tenant agrees to lease the Premises from Landlord, for the designated term, upon the other
terms and conditions contained herein.

2. Tenant Improvements. Tenant shall purchase at its expense, and install or construct on
the Premises, at its sole cost and expense, any equipment, furnishings, and improvements required for
the operation of OSO to properly conduct the business ("Tenant Improvements"). All proposed
improvements must be pre-approved, in writing by Landlord, properly permitted by the City of Santa
Cruz and any and all other regulatory agencies with permitting jurisdiction prior to construction or
installation, and in compliance with all applicable laws. Notwithstanding the foregoing, all of Tenant's
then-current Tenant Improvements are deemed approved by Landlord. Any new Tenant Improvements
desired after the Commencement Date will be subject to this provision.

3. Term. The term of this Lease commences as of June 1, 2022, and shall continue
hereunder until midnight on December 31, 2043, unless sooner terminated as provided herein. The
term of this Lease is hereinafter referred to as the "Lease Term" or "Term."

4. Title to Improvements. Free and clear title to any and all improvements and fixtures
purchased or constructed by Tenant and installed upon the Premises shall upon such termination vest
in Landlord without additional cost or expense to Landlord, and Tenant shall execute such additional
documents as Landlord may reasonably require effectuating such transfer of title.

5. Rent.

(a) Fixed Minimum Rent or "Base Rent". Tenant shall pay to Landlord each month a
fixed amount of rent ("Fixed Minimum Rent" or “Base Rent”) as follows:
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(i) Beginning on June 1, 2022 through December 31, 2028, Tenant shall pay
to Landlord each month a Base Rent for: 1) Suite 222, which shall be equal to One Thousand Five
Hundred Twenty Three Dollars ($1,523.00) per month, and 2) Suite 234, which shall be equal to One
Thousand One Hundred Ninety Two and Thirty Two Cents ($1,192.32) based on its 432 square feet
assessed at the rate of $2.76 per square feet. There will be no charge for the use of the auxiliary space.
The Base Rents for Suite 222 and Suite 234 are subject to periodic adjustment as described in Section
5(b); and

(i) Beginning on January 1, 2029 through December 31, 2043, Tenant shall
pay to Landlord each month Base Rent for the Premises which shall initially be based on Market Rent
less a 50% public service discount, which shall be subject to periodic adjustment as described in
Section 5(b). Market Rent shall be established by Section 5(c) - Market Rent. Tenant must meet all
required use provisions (Section 6.a. Use) to receive the public service discount and avoid being in
default of this Lease (Section 17, Tenant Default). If Tenant is in default of Section 6.a. Use provisions,
commencing on the first of the month following default, Tenant shall pay to Landlord Fixed Minimum
Rent equal to 100% of Market Rent until Tenant vacates space either voluntarily or through default
proceedings.

(b) Adjustments to Base Rent. On April 1, 2023, and each year thereafter on April 1
for the term of this Lease , the Base Rent in effect for the month immediately preceding the adjustment
date shall be adjusted in accordance with the increase in the Consumer Price Index, All Urban
Consumers, San Francisco-Oakland-Hayward Metropolitan Area, (All Items) or successor index for the
preceding calendar year. In no event shall the Base Rent be decreased.

(c) Market Rent. "Market Rent" shall mean the fair market monthly rent for the
Premises. Market Rent shall be established no sooner than July 1, 2028.

No earlier than July 1, 2028, but no later than December 1, 2028, Landlord shall determine
the Market Rent for the Premises in its sole and absolute discretion and provide Tenant with written notice
of the Market Rent. Landlord may elect to set the Market Rent for the Premises for the 2029 year by
determining the average monthly rent per square foot of the second story suites at the Building (200, 204,
208, 212, 216, 220 but excluding 222 and 234), during the 2028 year (i.e., totaling the price per square
foot for suites 200, 204, 208, 212, 216, and 220, and dividing by 6). The average monthly rental rate per
square foot for the applicable suites will then be multiplied by 1,639 SF for the Premises to determine the
Market Rent. This Market Rent, less 50% public service discount as described in 6(c) Use, below, if
applicable, shall be the Base Rent under this Lease commencing January 1, 2029, and shall be binding.
Tenant shall keep full and complete records of its sublease agreements for the applicable suites, if any,
for a period of ten years.

If Tenant disputes the Market Rent set by Landlord, Tenant may request a Market Rent
Review in writing to Landlord within ten (10) days of Landlord's notice of the Market Rent and in
accordance with the process set forth herein.

(d) Market Rent Review.
(i) In the event that Tenant disputes the initial Market Rent set by Landlord,
then within 10 days after a request for Market Rent Review, both Parties shall act in good faith to mutually
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agree to appoint an appraiser with at least five (5) years commercial appraisal experience in the seven
(7) years immediately preceding the appraisal, within a radius of twenty-five (25) miles from the Premises,
to appraise and set the applicable Market Rent which shall result in a fair market value for Market Rent.
The Party requesting a Market Rent Review shall bear the sole costs associated with the appraisal.

(i) If the Parties are unable to mutually agree on the appointment of a single
appraiser, each party may at their own cost, appoint their own appraiser who shall be a Member of the
Appraisal Institute (MAI) or equivalent organization, and meet the qualifications stated in this paragraph,
such that the two appraisers must determine the Market Rent. Market Rent shall then be set by accepting
the average of the then fair market rent as established by each Party's respective appraiser.

(iii) The Parties may also have the option of mutually selecting a third
appraiser, who meets the qualifications stated in this paragraph. Each of the Parties shall bear one-half
(1/2) of the cost of appointing the third appraiser and of paying the third appraiser's fee. The third
appraiser, however selected, shall be a person who has not previously acted in any capacity for either
Party.

(iv) In the event of three (3) appraisals, the fair market rent values shall be
added together and their total divided by three; the resulting quotient shall be the amount of Market Rent
for the Premises. If any appraisal is more than 25% above or below the middle appraisal, it shall not be
considered in determining the Market Rent. If only one appraisal is disregarded, then the other two
appraisals shall be added together and their total divided by two and the resulting quotient shall be the
applicable Market Rent. If both the high and low appraisals are disregarded, then the middle appraisal
shall establish Market Rent.

(V) The 50% public service discount shall not be considered by the appointed
appraiser(s) in determining Market Rent.

(vi) In the event a Party initiates a Market Rent Review, Base Rent during the
Market Rent review period shall be based on the Market Rent as initially determined by Landlord, and
less if applicable, a 50% public service discount as described in 6(c) Use, below, and shall be binding
until such time that Market Rent is determined and retroactively applied. Any payment reflecting
necessary adjustments to either Tenant or to Landlord shall be made within sixty (60) days of notice of
the final Market Rent's determination.

(e) Lease Year. The term "lease year" means the period during the lease term
commencing on April 1st of each year and ending at midnight on March 30th of the next succeeding year.
The term "lease month" means the period from the 1st day of each calendar month during the lease term
through the last day of the calendar month.

(f) Payment of Fixed Minimum Rent or Base Rent. The Fixed Minimum Rent shall be
payable monthly in advance, without notice, offset, or abatement, by the first day of each calendar month
of the Lease Term. All rent and other sums payable by Tenant hereunder shall be paid to Landlord in
currency of the United States of America (or by personal check unless Landlord otherwise notified
Tenant) at Landlord's address set forth in Paragraph 23 hereof, or at such other place as Landlord may
from time to time designate in writing.
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(9) Delinquent Payment. Rent payments received on or after the 21st day of the month
shall be deemed Delinquent Payments. A delinquency fee in the then current amount as set by the
Landlord's Board of Port Commissioners shall be applied to any delinquent payment. In addition, interest
in the then current amount as set by the Landlord's Board of Port Commissioners shall be applied on the
last day of each month to the unpaid balance until paid in full.

(h) Security Deposit. Tenant will, no later than five (5) business days prior to the
Commencement Date of this Lease, deposit with Landlord a sum equivalent to one month's Base Rent
for the Premises at the time of executing this Lease in the amount of $1,523.00, which shall continue to
be held by Landlord as security for the faithful performance by Tenant of all of its obligations hereunder.
If Tenant fails to pay rent or any other sums due hereunder, or otherwise defaults with respect to any
provision of this Lease, Landlord may use, apply, or retain all or any portion of the Deposit for the payment
of any rent or other sum in default, or to compensate Landlord for the payment of any other sum which
Landlord may become obligated to spend by reason of Tenant's default, or to compensate Landlord for
any expenditures, loss or damage which Landlord may suffer thereby. If Landlord so uses or applies all
or any portion of the Deposit, Tenant shall within ten (10) days after written demand therefor, deposit with
Landlord an amount in cash sufficient to restore the Deposit to the full amount hereinabove stated.
Landlord shall not be required to keep the Deposit separate from its general funds. The Deposit, less any
portion thereof which Landlord is entitled to retain, shall be returned, without payment of interest, to
Tenant within thirty (30) days after the later of expiration of the term hereof or the date on which Tenant
vacates the Premises.

6. Use.

(a) Permitted Use as Non-Profit/Tax Exempt Status. Tenant shall use the Premises
solely for the business of conducting therein a non-profit, tax-exempt (IRS section 501(c)(3) or its
successor statute) public education foundation focusing on marine biology, ecology and navigation for
the purpose of providing marine education services for the general public and office space necessary
for administration of the public education foundation. Other than non-exclusive use of the public second
story deck area, Tenant shall not use, or permit to be used by others under Tenant's control, areas not
included in the Premises for any purpose.

(b) Outdoor/Public Areas. Landlord is the owner of the public right-of-way and
outside areas surrounding and adjacent to the Premises described herein. The second story deck area
and first story patio/sidewalk areas adjacent to the Building are not included in the Premises leased.
Tenant does not hold any ownership or vested property interest in these public areas by virtue of this
Lease. Tenant's use of any exterior areas for outdoor seating, classes, special events, storage,
merchandise displays, or any other purpose is subject to review and approval by the California Coastal
Commission at Tenant's sole expense. Landlord acknowledges Tenant's right to non-exclusive use of
the second story public deck for OSO classes. Landlord retains the priority and the right to use the
second story deck for special events, though such use by Landlord is not intended to interfere with
OSO classes. Use of ground floor patio/sidewalk areas adjacent to the Building may be available by
special permit as reviewed and issued by Landlord at Landlord's sole discretion and subject to all
applicable fees and conditions. Termination or restriction of use of the public areas shall not be the
basis for: any liability against the Landlord, or for any reduction of rental payments due under the
Lease.
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(c) Condition of Premises. Tenant acknowledges that it recognizes the uniqueness
of the Premises and adjacent outdoor area, and accepts them in their current and disclosed "AS IS, IN
ITS CURRENT CONDITION, WITH ALL FAULTS" condition existing on the Effective Date of this
Agreement, subject to all applicable zoning, city, county, or state laws, ordinances and regulations
affecting the use of the Premises and adjacent outdoor area. Tenant acknowledges that it has satisfied
itself, by its own independent investigation, that the Premises and adjacent outdoor area are suitable
for its intended use and neither Landlord nor its agents or representatives have made any
representation or warranty as to the present or future suitability of the Premises and/or outdoor area for
the conduct of Tenant's program, operation, or business.

(d) Provision of Services. Tenant shall maintain the necessary personnel, facilities,
and equipment, including the use of a suitably sized vessel, at all times during the Lease Term to
conduct a public education foundation on the Premises.

(e) Continuous Use. Tenant shall continuously and uninterruptedly during the Lease
Term, during all normal business hours, and on such days as a majority of the other businesses in the
Santa Cruz Small Craft Harbor are open for business, occupy and use the entire Premises for the
purpose of operating a non-profit, tax exempt (IRS section 501(c)(3) or successor statute) public
education foundation providing on marine education services for the general public on the Premises.
Tenant shall at all times employ its best business judgment, efforts, and abilities to so operate the
foundation conducted by Tenant on the Premises in a manner calculated to service adequately the
public demand for the goods and services included within the business permitted herein.

(f) Refuse Disposal. Tenant shall be entitled to use refuse facilities provided in the
concession parking lot for the disposal of dry refuse generated from Tenant's operations on the
Premises, which facilities shall be situated at the location designated from time to time by Landlord.
Tenant shall collect, sort and recycle refuse materials in accordance with the City of Santa Cruz Solid
Waste and Recycling requirements.

(9) Hazardous Materials.

(i) Tenant warrants and agrees that no goods, merchandise, or materials
shall be kept, stored, or sold in such a manner as to create any unusual hazard on the Premises; and
no offensive or dangerous trade, business, or occupation shall be conducted thereon, and nothing shall
be done on the Premises which will cause an increase in the rate of or cause a suspension or
cancellation of the insurance upon the Premises or upon adjacent properties or improvements thereon.

(i) No machinery or apparatus shall be used or operated on the Premises
which will in any way injure the Premises, or adjacent properties or improvements thereon.

(iii) Tenant, at its sole cost and expense, shall comply with all Laws (as
defined herein) affecting the Premises relating to the storage, placement, use and disposal of
Hazardous Materials by Tenant, its agents, employees, invitees, or contractors. Tenant shall be solely
responsible for and shall defend, indemnify, and hold Landlord, its officers, directors, employees and its
agents (collectively, the "Landlord Indemnified Parties") harmless from and against any and all claims,
judgments, losses, orders, demands, causes of action, directives from environmental regulatory
agencies, costs and liabilities, including without limitation attorneys' fees and costs, arising out of or in
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connection with the storage, placement, use or disposal of Hazardous Materials on or about the
Premises by Tenant, its officers, directors, agents, employees, invitees, or contractors.

(iv) If the presence of Hazardous Materials introduced to the Premises by
Tenant, its officers, directors, agents, employees, invitees or contractors results in contamination or
deterioration of any improvements, water, soil, or other environmental media, then Tenant, at its sole
cost and expense, shall promptly take any and all action necessary to investigate and clean up such
contamination and restore the Premises and to the condition existing prior to the introduction of any
Hazardous Materials.

(v) The term "Laws" shall mean any judicial decision, statute, constitution,
ordinance, resolution, regulation, rule, administrative order, or other requirement of any municipal,
county, state, federal or other government agency or authority having jurisdiction over the parties to this
Lease or the Premises, or both, in effect either at the date this Lease is fully executed or any time
during the Term of this Lease.

(vi) As used herein, the term "Hazardous Materials" means any hazardous or
toxic substance, material or waste which is or becomes regulated by any local governmental authority,
the State of California, or the United States government. The term "Hazardous Materials" includes,
without limitation, any material or substance which is (i) defined as a "hazardous waste," "extremely
hazardous waste" or "restricted hazardous waste" under Sections 25115, 25117 or 25122.7, or listed
pursuant to Section 25140, of the California Health and Safety Code, Division 20, Chapter 6.5
(Hazardous Waste Control Law); (ii) defined as a "hazardous substance" under Section 25316 of the
California Health and Safety Code, Division 20, Chapter 6.8 (Carpenter-Presley-Tanner Hazardous
Substance Account Act); (iii) defined as a "hazardous material," "hazardous substance," or "hazardous
waste" under Section 25501 of the California Health and Safety Code, Division 20, Chapter 6.95
(Hazardous Materials Release Response Plans and Inventory); (iv) defined as a "hazardous
substance" under Section 25281 of the California Health and Safety Code, Division 20, Chapter 6.7
(Underground Storage of Hazardous Substances); (v) petroleum; (vi) asbestos; (vii) listed under Article
9 or defined as hazardous or extremely hazardous pursuant to Article 11 of Title 22 of the California
Administrative Code, Division 4, Chapter 20; (viii) designated as a "hazardous substance" pursuant to
Section 311 of the Federal Water Pollution Control Act (33 U.S.C. § 1317); (ix) defined as a "hazardous
waste" pursuant to Section 1004 of the Federal Resource Conservation and Recovery Act, 42 U.S.C. §
6901 et seq. (42 U.S.C. § 6903); or (x) defined as a "hazardous substance" pursuant to Section 101 of
the Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. § 9601 et
seq. (42 U.S.C. § 9601), and any amendments or successor statutes thereto.

(vii)  The obligations of Tenant under subparagraphs 6(e)(i) through 6(e)(vii)
shall survive the expiration of the Lease Term.

(viii)  Tenant shall indemnify the Landlord Indemnified Parties from any
damages suffered by any of the Landlord Indemnified Parties, including, without limitation, cleanup
costs, as a result of the generation, use, storage, transport or release of Hazardous Materials by
Tenant in, on or about the Premises or the Property. Prior to bringing or allowing any Hazardous
Materials to be brought onto the Premise, Tenant shall notify Landlord as to the identity of said
materials and the safeguards to be used in connection therewith. Landlord shall be entitled, in its sole
discretion, to refuse to allow Hazardous Materials to be brought onto the Premises. Landlord's consent
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to the introduction of any hazardous material onto the Premises (i) shall not release Tenant from its
duty to indemnify the Landlord Indemnified Parties for any damages resulting from such materials, (ii)
shall not be deemed to waive Landlord's right to disapprove of any subsequent introductions of
hazardous materials onto the Premises whether of the same or of a different nature than the material to
which Landlord consented, and (iii) may be revoked at any time, in Landlord's sole discretion,
whereupon Tenant shall remove such materials from the Premises within five (5) days of receipt of
Landlord's demand for removal. In all events, if any hazardous materials become located upon the
Premises for any reason other than as consented to by Landlord in accordance with the foregoing
procedure, Tenant shall immediately notify Landlord as to the same.

(h) Effect on Navigable Waters. Under federal law, no construction, installation,
dredging, filling, or other activity which would have an effect on navigation may be conducted in or
adjoining navigable waters without a permit therefore first being issued by the Secretary of the Army.
The Port Director in his/her sole discretion determines whether any proposed facility of Tenant may be
construed to have an effect on navigation. In the event the Port Director so determines, Tenant shall
prepare at its expense a permit application for submittal by Landlord in Landlord's name to the Corps of
Engineers, United States Army. The permit application shall be prepared in strict conformity with
regulations published by the United States Army.

(i) Non-permitted Uses. Tenant shall not permit the Premises to be used for any
purpose not described in Paragraph 6(a), or for any unlawful purpose; and Tenant shall not perform,
permit, or suffer any act of omission or commission upon or about the Premises which would result in a
nuisance or a violation of the laws and ordinances of the United States, State of California, or City of
Santa Cruz, as the same may be now or hereafter in force and effect. Without limiting the generality of
the foregoing, Tenant specifically agrees not to cause or permit generation of unreasonable levels of
noise from any activity on the Premises which might disturb live-a-board slip licensees or residential
neighbors of the Port District from 10 p.m. until 6:00 a.m. each day during the Lease Term.

()] Compliance with Laws. Tenant shall abide by all applicable Laws, rules, codes,
regulations, resolutions, ordinances and statutes of Landlord, the City of Santa Cruz, County of Santa
Cruz, California Coastal Commission, State of California, or other governmental body where applicable,
respecting the use, operation, maintenance, repair or improvement of the Premises and equipment
therein, and shall pay for any and all licenses or permits required in connection with the use, operation,
maintenance, repair, or improvement of the Premises. Landlord shall have no responsibility for
obtaining any such licenses or permits, and shall have no liability to Tenant (nor shall Tenant have any
right to terminate the Lease or receive abatement of rent or other charges) if Tenant, for any reason, is
unable to obtain any such permits. Tenant acknowledges that Landlord has made no warranties or
representations to Tenant regarding the suitability of the Premises for Tenant's intended use, and
Tenant waives all claims against the Landlord Indemnified Parties regarding the suitability of the
Premises for Tenant's intended uses.

7. Ownership of Improvements.

(a) Title. All structures, buildings, improvements, additions, and fixtures now existing
or hereafter constructed, erected, or installed in or upon the Premises, and all alterations and additions
thereto, shall be deemed a part of the Premises and title shall be vested in Landlord, and upon
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expiration or sooner termination of the Lease Term shall remain upon and be surrendered with the
Premises as part thereof.

(b) Liens. Tenant shall keep the Premises free from any liens arising out of any work
performed, materials furnished, or obligations incurred by Tenant. Tenant shall indemnify and hold
Landlord harmless against liability, loss, damage, cost, and all other expenses (including but without
limitation, attorneys' fees) arising out of claims of lien for work performed or materials or supplies
furnished at the request of Tenant or persons claiming under Tenant.

8. Construction of Improvements.

(a) No Landlord Improvements. Landlord shall not be obligated to install or construct
any improvements, additions, or alterations (collectively "improvements") on the Premises during the
Lease Term.

(b) Tenant Improvements. All improvements, additions, or alterations Tenant may
desire in the future shall be done in accordance with the provisions of this Paragraph 8(b). Tenant shall
not construct any improvements to or modify the Premises in any way without the prior written consent
of Landlord which shall not be unreasonably withheld. Any improvements to the Premises which are
permitted by Landlord shall be installed or constructed by Tenant at Tenant's sole cost and expense;
provided that, before commencing the installation or construction of any improvements on the Premises
Tenant shall submit to Landlord, for Landlord's approval, final plans, specifications, and a site plan prior
to applying for any permits for such improvements. Upon obtaining Landlord's approval, Tenant shall
not amend or otherwise change such plans, specifications, or site plan without first obtaining Landlord's
approval of such amendment or change. Tenant shall be solely responsible for obtaining all other
governmental permits or approvals required for the installation or construction of any such
improvements to the Premises, including, but not limited to, Coastal Commission approval, and
approval of the City or County of Santa Cruz, and Landlord shall have no liability whatsoever for
Tenant's inability or failure to obtain any such permits or approvals, and shall provide same to Landlord
prior to commencing any work.

Tenant shall give at least fifteen (15) days' advance notice to Landlord before actually
commencing any improvement work on the Premises so that Landlord can post a notice of non-
responsibility, if Landlord so chooses. Tenant shall call Landlord to request inspections at regular
intervals as determined by Landlord, but in no event less than biweekly. Upon completion of any such
improvements, Tenant shall deliver to Landlord a complete set of "as-built" plans respecting such
improvements. Tenant shall use licensed and insured contractors. Contractor's insurance shall at a
minimum meet the requirements applicable to Tenant in Section 10, including Landlord, its officials,
officers, directors, employees and volunteers as additional insureds, and a waiver of subrogation in
Landlord's favor. Any contract between Tenant and any contractor relating to any improvement work is
subject to Landlord's prior approval and shall contain release, defense, and indemnity provisions in
Landlord's favor to the fullest extent permitted by law.

Notwithstanding the foregoing and consistent with Section 2 herein, all of Tenant's then-

current Tenant Improvements as of the Commencement Date are deemed approved by Landlord. Any
new Tenant Improvements desired after the Commencement Date will be subject to this Section 8.
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(c) Americans With Disabilities Act. Throughout the term of this Lease, Tenant
acknowledges and expressly accepts full responsibility and shall incur all costs and expenses for
compliance with the requirements of the Americans with Disabilities Act (ADA) and any other local,
state, or federal law or regulation regarding the accessibility of the Premises by disabled individuals.
Tenant agrees to release, indemnify, defend, and hold Landlord (and its officers, directors, employees,
and agents) harmless for any claim, loss, expense, or liability arising from Tenant's failure to fully
comply with all such laws or regulations.

(d) CASp Inspection. Landlord states that the Premises have not been inspected by
a Certified Access Specialist (CASp). Accordingly, this notice is provided by Landlord pursuant to
California Civil Code Section 1938:

“A Certified Access Specialist (CASp) can inspect the subject premises and determine
whether the subject premises comply with all of the applicable construction-related
accessibility standards under state law. Although state law does not require a CASp
inspection of the subject premises, the commercial property owner or Landlord may not
prohibit the lessee or tenant from obtaining a CASp inspection of the subject premises
for the occupancy or potential occupancy of the Tenant or tenant, if requested by the
lessee or tenant. The parties shall mutually agree on the arrangements for the time and
manner of the CASp inspection, the payment of the fee for the CASp inspection, and the
cost of making any repairs necessary to correct violations of the construction-related
accessibility standards within the premises.”

Unless otherwise expressly stated in this Lease and subject to the terms of this Lease:
(a) Tenant may elect at any time to perform a CASp inspection of the Premises at
Tenant’s expense; (b) any repairs or modifications necessary to correct violations of
applicable construction-related accessibility standards within or about Premises are the
responsibility of Tenant; and (c) any construction-related accessibility improvements by
Tenant or alterations of or improvements to the Premises are the responsibility of the
Tenant.

9. Taxes and Assessments.

(a) Payable by Tenant. Tenant shall pay directly to the taxing authority during each
year or partial year during the Term hereof, all real and personal property taxes, general and special
assessments, use and possessory taxes, environmental protection charges, and other charges of every
kind or description whatsoever, foreseen or unforeseen, levied on or assessed against the Premises,
improvements or personal property therein, the leasehold estate or any sublease hold estate permitted
by Landlord. Tenant shall pay each installment of such taxes and assessments prior to the date such
installment becomes delinquent. The taxes and assessments to be paid by Tenant hereunder shall be
prorated at the end of the Lease Term, in order that Tenant will pay only the proportionate part of said
taxes and assessments attributable to the period of the Lease Term. Tenant shall pay all supplemental
or escape assessment levied or assessed against the Premises.

(b) Substitute Taxes. If at any time during the Lease Term, under the laws of the
United States of America, the State of California, or any political subdivision thereof in which the
Premises are located, a tax on rent or other charge by whatever name called, is levied, assessed, or
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imposed against Landlord, or against the rent payable hereunder to Landlord, as a substitute in whole
or in part for any of the taxes described in Paragraph 9(a), Tenant, to the extent such substitute tax or
other charge relieves Tenant from the payment of taxes provided for herein, shall pay such tax or other
charge in the manner provided in this Paragraph 9.

10. Insurance.

(a) Landlord's Insurance. Landlord shall procure and maintain in full force and effect
at all times during the Term of this Lease, fire, and extended coverage insurance satisfactory to
Landlord covering the Premises and all improvements therein in an amount not less than eighty percent
(80%) of the actual replacement cost thereof. The insurance provided for in this Paragraph 10(a) shall,
in Landlord's sole and absolute discretion, provide protection against all perils included within the
classification of fire, extended coverage, vandalism, malicious mischief, special extended perils
("special form"), and loss of rents covering Base Rent for a period of up to twelve (12) months, and
shall contain an inflation endorsement. Insurance proceeds thereunder shall be payable to Landlord.
Landlord is not responsible for any damage to Tenant's property and shall have no obligation to insure
against loss by Tenant to Tenant's leasehold improvements, fixtures, furniture, or other personal
property in or about the Premises occurring from any cause whatsoever and Tenant shall have no
interest in the proceeds of any insurance carried by Landlord. Landlord shall be entitled to carry any
such insurance in the form of a blanket policy covering property in addition to the Premises. Landlord
may, at Landlord's sole discretion, bill Tenant for the cost of the above described insurance in an
amount proportional to the square footage of the Premises as calculated from Landlord's inventory of
insured spaces and the premiums charged by Landlord's insurer for all of the square footage of
buildings covered by such insurance policy. The Tenant's share of such insurance premiums shall be
Additional Rent and shall be payable within fifteen (15) days of receipt of an invoice for such Additional
Rent. Landlord, in its sole discretion, may allow Tenant to pay such Additional Rent in 12 equal monthly
installments or may require Tenant to pay such Additional Rent in one installment.

(b) Tenant's Insurance. During the Term of the Lease, Tenant shall maintain, at its
sole cost and expense, the following insurance policies:

(i) Property Insurance covering risks of loss normally insured under a
"special form" policy, covering Tenant's leasehold improvements, fixtures, equipment, furniture, and
other personal property in or about the Premises. Landlord shall be a loss payee as its interests
shall appear.

(i)  Commercial General Liability Insurance protecting Landlord and
Tenant against liability for bodily injury and property damage, including contractual liability
coverage and products and completed operations liability, as well as "personal and advertising
injury"” liability occasioned by any occurrence in, on, about, or related to the Premises in an
amount not less than Two Million Dollars ($2,000,000) each occurrence and annual aggregate.
Such policy shall also include liquor liability coverage. Tenant shall cause Landlord, its employees,
officials, officers, directors, agents and volunteers to be named as additional insureds under such
policy with respect to liability arising out of work or operations performed by or on behalf of the
Tenant including materials, parts, or equipment furnished in connection with such work or
operations.
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(iiiy  Workers' Compensation and Employer's Liability Insurance as required
by applicable law against liability arising on account of injuries or death to workers or employees
on the Premises or any improvement of Tenant. Such workers' compensation insurance shall be in
amounts at least equal to the maximum liability of Tenant, its agents, and contractors under the
Workers' Compensation Insurance and Safety Act of the State of California and the Federal
Longshore and Harbor Workers' Compensation Act, as applicable. Tenant shall also maintain
Employer's Liability insurance with limits no less than One Million Dollars ($1,000,000). Such
insurance shall include a waiver of subrogation in favor of Landlord.

(iv) If Tenant commits, permits, or causes the conduct of any activity or the
bringing or operation of any equipment on or about the Premises creating unusual hazards, Tenant
shall promptly, upon notice from Landlord, procure and maintain in force during such activity or
operation insurance sufficient to cover the risks represented thereby. Landlord's demand for unusual
hazard insurance shall not constitute a waiver of Landlord's right to demand the removal, cessation or
abatement of such activity or operation.

(v) Tenant shall procure, at Tenant's own cost and expense other insurance
in amounts from time to time reasonably required by Landlord against other insurable risks if at the time
they are commonly insured against for premises similarly situated and containing comparable
improvements Including, but not limited to, Builder's Risk Insurance during construction of any
improvements.

(vi) All policies shall be placed with insurers admitted or eligible to do
business in the State of California and rated A VIII or better by A.M. Best. All policies shall include
endorsements stating that Landlord shall have at least thirty (30) days prior written notice of policy
cancellation, or ten (10) days' notice in the event of cancellation for non-payment of premium. Tenant
shall furnish Landlord with Certificates of Insurance showing evidence of the required insurance upon
execution of this Lease and thereafter upon renewal or replacement of policies.

(c) Waiver of Subrogation. Tenant and Landlord each hereby waives any and all
rights of recovery against the other, and against the officers, employees, agents and representatives of
the other, for loss of or damage to such waiving party or its property or the property of others under its
control, where such loss or damage is insured against under any property insurance policy in force at
the time of such loss or damage to the extent of the insurance proceeds actually paid in connection
therewith. Tenant and Landlord shall, upon obtaining any of the policies of insurance required or
desired hereunder, give notice to the insurance carrier or carriers that the foregoing mutual waiver of
rights of recovery is contained in this Lease, and shall each use their best efforts to cause the insurer
for each such policy to waive in writing any rights of subrogation it may have against the other party.

(d) Submittal of Policies. Tenant agrees to deposit with Landlord, at Landlord's
request, a copy of each such policy or policies required hereunder and to keep such insurance in effect
and the policy or policies therefore on deposit with Landlord during the entire Term of this Lease.

(e) Review of Coverage. Landlord shall retain the right at any time to review the
coverage, form, and amount of the insurance required hereby. If, in the opinion of Landlord, the
insurance provisions in this Lease do not provide adequate protection for Landlord and for members of
the public using the Premises, Landlord may require Tenant to obtain (or may obtain at Tenant's
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expense) insurance sufficient in coverage, form and amount to provide adequate protection. Landlord's
requirements shall be reasonable, but shall be designed to assure protection from and against the kind
and extent of the risks which exist at the time a change in insurance is required.

(f) Changes in Coverage. Landlord shall give Tenant written notice of changes in
the insurance requirement and Tenant shall deposit copies of acceptable insurance policies or
Certificates of Insurance with Landlord incorporating such changes within sixty (60) days following
receipt of such notice.

(i) The procuring of such required policy or policies of insurance shall not
be construed to limit Tenant's liability hereunder or to fulfill the indemnification provisions and
requirements of this Lease. Notwithstanding said policy or policies of insurance, Tenant shall be
obligated for the full and total amount of any damage, injury, or loss caused by negligence or
neglect connected with this Lease or with use or occupancy of the Premises.

(9) Landlord's Remedies. In case of failure on the part of Tenant to procure or to
maintain in effect any insurance which Tenant is required to carry as provided in this Paragraph 10,
Landlord may, but is not required to, at its discretion, and in addition to any other remedies it may have
upon failure of Tenant to procure or to maintain in effect any insurance which Tenant is required to
carry as provided in this Paragraph 10, procure or renew such insurance and pay any and all premiums
therefore and all monies so paid by Landlord shall be repaid by Tenant to Landlord upon demand.

11. Indemnification.

(a) Tenant's Hold Harmless. To the fullest extent permitted by law and except as
expressly stated otherwise herein, Tenant hereby indemnifies Landlord, its employees, elected officials,
officers, attorney, agents and volunteers (collectively, the "Landlord Indemnified Parties") against and
holds them harmless from any and all claims, damage, cost, liability, or expense, including but not
limited to attorneys' fees and costs of suit, resulting from or arising out of Tenant's use of the Premises,
Tenant's default in the performance of any obligation of Tenant under this Lease, any act or failure to
act of Tenant or any employees, agents, contractors, customers, or other invitees of Tenant occurring
in or about the Premises, or construction of any improvements by Tenant in the Premises. Such
indemnification specifically includes without limitation any damage to property or injury or death to any
person arising from the use of the Premises by Tenant or from the failure of Tenant to keep the
Premises in good condition, order, and repair. Tenant expressly agrees to exercise due care in the
handling of fuel or any other flammable materials in, on, or around the Premises. Tenant shall maintain
on the Premises adequate firefighting equipment, which shall remain under the use, control,
maintenance, and repair of Tenant. The provisions of this Section 11(a) shall not apply to claims,
damage, cost, liability, or expense arising from or relating to Landlord or Landlord Indemnified Parties’
gross negligence or willful misconduct.

(b) Tenant's Waiver of Claims. Tenant hereby waives all claims against Landlord
Indemnified Parties for damage to any property, goods, wares, or merchandise of Tenant stored in,
upon, or about the Premises, and for injury to persons in, upon, or about the Premises from any cause
whatsoever arising at any time, except as may be caused by the gross negligence or willful misconduct
of Landlord. Landlord shall not be liable to Tenant for any damage caused by any person, whether a
customer, guest, or invitee of Tenant, except when caused by Landlord's personnel, in, upon, or about
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the Premises. Tenant expressly waives any claims against Landlord for damage to Tenant's business
on the Premises or loss of goodwill or any other damage to Tenant arising from complete or partial
closure of the Santa Cruz Harbor at any time and from time to time, whether such closure shall result
from inclement weather, excess deposits of sand in the harbor, natural disaster or emergency or any
other reason whatsoever. Landlord shall have no obligation or responsibility to prevent any such
closures of the Santa Cruz Harbor; provided that, in the event any such closure shall be due to
insufficient funding of Landlord, Landlord shall make a good faith effort to keep the Santa Cruz Harbor
open during the portion of the year the public makes greatest use of harbor facilities.

(c) Landlord's Hold Harmless. Landlord hereby indemnifies and holds Tenant
harmless from and against any and all damage to property or injury or death to any person and
occurring in, on or about the "Public Areas" as shown and described on Exhibit "A" hereto, but only in
proportion to and to the extent caused by Landlord's gross negligence or willful misconduct.

12. Maintenance and Repairs.

(a) Tenant's Obligations. Subject to Paragraph 15 below relating to damage and
destruction, and subject to Landlord's maintenance responsibilities set forth in Paragraph 12(c) below,
throughout the Term of this Lease Tenant shall, at Tenant's sole cost and expense, maintain, repair,
and replace when reasonably necessary, the interior of the Premises and every part thereof, including
the interior walls, floor coverings, ceiling, doors, door jambs, door hardware, glass in any windows, and
all heating, ventilation and air conditioning systems, plumbing, fire extinguishers, alarm system,
electrical outlets and electrical system, any appliances, fixtures, machinery and equipment located in or
on the Premises and utilized in the conduct of Tenant's business in good condition, order and repair,
and keep the Premises in a clean and safe condition, all in accordance with all applicable laws, rules,
ordinances, orders and regulations of (1) municipal, county, state, federal, and other governmental
agencies and bodies having or claiming jurisdiction of the Premises and all their respective
departments, bureaus, and officials; and (2) all insurance companies insuring all or any part of the
Premises or improvements or both; provided, however, that Tenant’s obligation to maintain, repair and
replace the above-referenced items shall only apply insofar as such items service the Premises
exclusively and in the event such items service the Building at large, such maintenance, repair and
replacement is the responsibility of Landlord. For purposes of this paragraph, the obligation to repair
includes the obligation to replace as and when reasonably necessary. Without limiting the foregoing,
Tenant at Tenant's sole cost shall maintain in good and safe condition, order, and repair, and replace
as and when necessary, all improvements made by Tenant to the Premises, including the rooftop solar
panels which are vested in, and the responsibility of, Tenant. Tenant shall pay the cost of repairs for
any damage (normal wear and tear excluded) to the Premises or the Building caused by Tenant,
Tenant’s employees, agents, and invitees. If Tenant fails to commence making necessary repairs and
replacements or otherwise maintain the Premises within a reasonable time after a written demand by
Landlord, or should Tenant commence, but fail to complete, any maintenance, repairs or replacements
within a reasonable time after written demand by Landlord, Landlord shall have the right to maintain, or
make such repairs or replacements without liability to Tenant for any loss or damage that may occur to
Tenant's business, and Tenant shall pay for all actual costs incurred by Landlord in making such
repairs or replacements plus an administrative overhead fee of ten percent (10%).

(b) Outside Areas. Tenant acknowledges that the cleanliness and neat and
attractive appearance of the interior and exterior of the Building and all other areas of the Premises are
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a material concern of Landlord. Accordingly, Tenant shall continuously exercise diligence throughout
the Lease Term in keeping the Premises and its non-exclusive use of the second story deck area and
other outside areas within an approximate twenty-five foot radius of the Premises, in a clean, sanitary
and attractive condition. Tenant shall arrange for regular and prompt disposal of garbage generated by
Tenant's operations on the Premises, and shall not permit garbage or refuse to accumulate in or
around the Premises. Tenant shall not cause or permit odors that Landlord in its reasonable discretion
determines are offensive to emanate from the Premises and/or outside areas.

(c) Landlord's Obligations. Except as stated otherwise in this Paragraph 12, and
subject to the provisions of Paragraph 15 below relating to damage and destruction, Landlord shall
maintain in good condition, order and repair and replace if and when necessary:

(i) the structural portions of the exterior walls of the Building;

(i) the exterior surface of such walls and roof to the mid-way plane between
the interior and exterior surfaces of such walls and roof, including exterior paint and texturing and the
roof membrane, but excluding any plumbing, electrical or mechanical systems solely serving the
Premises, and excluding repair or replacement of window breakage; and

(iii) the structural portions of the floor of the Building, including any plywood
subfloor; and
(iv) the elevator and stairs; and

(v) the second story exterior deck and other public areas.

Landlord shall have no obligation to maintain or repair under this Paragraph 12(c) until a
reasonable amount of time after receipt by Landlord of notice from Tenant of the need therefore,
specifying the nature of the maintenance or repair needed. The parties agree that no more than thirty
(30) days to begin maintenance or repair or replacement is a reasonable amount of time under this
provision. Tenant hereby waives any benefits of any applicable existing or future law, including the
provisions of California Civil Code Sections 1932(1), 1941 and 1942, that allows a tenant to make
repairs at its landlord’s expense.

(d) Landlord’s Right to Repair. Landlord reserves the right, at any time and from
time to time, without liability to Tenant, and without constituting an eviction, constructive or otherwise, or
entitling Tenant to any abatement of rent or consequential or loss of business damages, or to terminate
this Lease or otherwise releasing Tenant from any of Tenant’s obligations under this Lease: (i) to make
alterations, additions, repairs, and improvements to all or any part of the Building, the fixtures and
equipment therein belonging to Landlord, and for those portions of the Building for which Landlord is
obligated to maintain and repair under this Lease.

13. Utilities. Tenant shall pay promptly as the same become due and payable all bills and
costs for water, gas, electricity, telephone, cable, internet, refuse, sewer service charges, and any other
utilities or services supplied to the Premises via separate meter or as apportioned by Landlord. Tenant
shall also pay for all costs and connection charges for services and/or utilities it desires expanded or
added to those presently available for Tenant's use. If additional garbage containers are required,
Tenant shall arrange for bins and service from Santa Cruz Municipal Utilities at Tenant's sole cost and
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expense. Tenant shall use energy-saving fixtures wherever practicable, and shall cooperate in any
conservation efforts undertaken by Landlord to reduce costs associated with utilities provided to Tenant
at Landlord's expense. Landlord shall not be liable to Tenant for any interruption or failure of any utility
or other services to the Premises.

14. Assignment, Subletting and Licensing.

(a) Landlord's Consent Required. Tenant shall not assign, sublease, mortgage,
pledge, hypothecate, encumber, license, or transfer the Premises or any part thereof, or this Lease or
any rights or obligations hereunder, or grant any permit to any person(s) to use the Premises for any
purpose not expressly stated within this Lease without Landlord's written consent, which is subject to
Landlord's sole and absolute discretion.

(b) Permitted Assignments, Subleases and Licenses. No assignment, sublease, or
other transfer of the portion of the Premises under this Lease, which is used for the public marine
education foundation operation, identified as Suite 222, shall be allowed.

Tenant may, however, sublease or assign its interest in a portion of the Premises
under this Lease identified as Suite 234, provided it first obtains Landlord's written consent in
accordance with this Paragraph 14, and the subleasee/assignee is engaged in operating a marine-
related non-profit organization (tax-exempt under IRS section 501(c)(3)) . Tenant must first give
Landlord written notice (“Tenant’s notice of intention”) of the intention to sublet or assign and
demonstrate to Landlord's reasonable satisfaction that the proposed transferee, subtenant or licensee
is financially creditworthy, has sufficient experience in operating a marine-related non-profit
organization, and will operate a business of the type and quality that Landlord determines is consistent
with the permitted uses under this Lease and with the mix of businesses in the harbor and in a matter
that supports the good reputation and image of Port District businesses as determined by Landlord. No
assignment, sublease or license respecting all or any portion of the Premises shall operate to release
Tenant or any guarantor of its obligations hereunder, from liability for full performance of Tenant's
obligations hereunder subsequent to the date of any assignment or sublease under this Lease.
Notwithstanding the foregoing, Landlord consents to Tenant's current subtenant, Surfrider Foundation,
as a sublessee as of the Commencement Date, subject to the terms and conditions of this Lease.

(1) Sublease Assignments and Subleases. No sublessee, licensee or
assignee may sublease or assign any interest in the Lease without first obtaining Landlord's written
consent thereto, which is subject to Landlord's sole and absolute discretion and subject to the terms
and conditions set forth in Paragraph 14. Tenant agrees to provide Landlord with all terms and
conditions of any agreement between Tenant and its sublessee, assignee, or other transferee. Any
proposed sublease or assignment or instrument of transfer must adequately incorporate this Lease
therein, and subordinate all terms contained in any proposed sublease or assignment to the provisions
contained in this Lease. A true and correct copy of this Lease shall be attached to any sublease or
assignment as an exhibit. Further, any sublease or assignment for which consent is granted by the
Landlord under the terms of Paragraph 14, shall automatically terminate upon the termination of this
Lease for any reason whatsoever without limitation, unless, at the option and upon written demand of
the Landlord, subtenant or assignee agrees to attorn to Landlord for the remainder of the term of the
sublease or assignment, such attornment to be upon all of the terms and conditions of this Lease. The
voluntary, involuntary or other surrender of this Lease by Tenant, or a mutual cancellation by Landlord
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and Tenant, shall not work a merger, and any such surrender or cancellation shall, at the option of
Landlord, either terminate all or any existing subleases or operate as an assignment to Landlord of any
or all of such subleases at Landlord’s option.

(2) Sublease Rents or License Payments. If Tenant shall enter into an
assignment, sublease or license ("Transfer") hereunder:

(i) Tenant shall pay to Landlord fifty percent (50%) of the monthly
rent or consideration payable by a subtenant or assignee to Tenant for the Transfer, which is in
excess on a per square foot basis, of Tenant's Base Rent payable to Landlord (hereinafter, the
"Excess Transfer Amount"). This Excess Transfer Amount shall be due and payable monthly to
Landlord commencing with the Transfer date and in accordance with Section 5 (f) of this Lease
and shall be subject to delinquent fees in accordance with Section 5 (g).

(c) Encumbrances. Neither Tenant nor any Transferee shall allow any encumbrance
of all or any portion of the Premises.

(d) Corporation or Partnership. The assignment, pledge for security purposes, or
other transfer during the Lease Term of any class of voting stock or other controlling interest in said
corporation (whether in a single transaction or a series of transfers) which in the aggregate exceeds
fifty percent (50%) of such class of stock or other controlling interest shall be deemed to be an
assignment within the meaning of this Lease. If Tenant becomes a partnership, and Landlord consents
thereto, the assignment, pledge, for security purposes, or other transfer during the Lease term of any
interest in the partnership of a general or limited partner thereof, shall be deemed an assignment within
the meaning of this Lease.

15. Damage or Destruction.

(a) Partial Damage-Insured. Subject to the provisions of Paragraphs 15(b) and
15(c), if the Premises or any improvements therein are damaged, such damage involves damage to the
Building to the extent of less than eighty percent (80%) of the then replacement value thereof
(excluding excavations and foundations of the Building), such damage was caused by an act or
casualty covered under an insurance policy provided for in Paragraph 10, and the proceeds of such
insurance received by Landlord are sufficient to repair the damage (or in the event any lender shall
require such insurance proceeds to be applied to pay any sums owed under its loan), Landlord shall at
Landlord's expense repair such damage as soon as reasonably possible and this Lease shall continue
in full force and effect. In no event shall Landlord have any obligation for repair or restoration beyond
the extent of insurance proceeds received by Landlord for such repair or restoration, or for any of
Tenant’s property.

(b) Partial Damage-Under or Uninsured. Subject to the provisions of Paragraphs
15(a) and 15(d), if at any time during the term hereof the Premises or any improvements are damaged,
such damage involves damage to the Building to the extent of less than eighty percent (80%) of the
then replacement value thereof (excluding excavations and foundations of the Building), and the
insurance proceeds received by Landlord are not sufficient to repair such damage, or such damage
was caused by an act or casualty not covered under an insurance policy, Landlord may at Landlord's
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option either (a) repair such damage as soon as reasonably possible at Landlord's expense, in which
event this Lease shall continue in full force and effect, or (b) give written notice to Tenant within thirty
(30) days after the date of the occurrence of such damage of Landlord's intention to cancel and
terminate this Lease as of the date of the occurrence of such damage. In the event Landlord elects to
give such notice of Landlord's intention to cancel and terminate this Lease, Tenant shall have the right,
within ten (10) days after receipt of such notice, to agree in writing on a basis satisfactory to Landlord to
pay for the entire cost of repairing such damage less only the amount of insurance proceeds, if any,
received by Landlord, in which event this Lease shall continue in full force and effect, and Landlord
shall proceed to make such repairs as soon as reasonably possible. If Tenant does not give such
notice within such ten (10) day period, this Lease shall be cancelled and terminated as of the date of
the occurrence of such damage.

(c) Total Destruction. If at any time during the term hereof either the Premises or the
improvements contained therein are damaged from fire or other casualty, whether or not covered by the
insurance provided for in Paragraph 10, and such damage involves damage to the Building to the
extent of eighty percent (80%) or more of the replacement value thereof (excluding excavations and
foundations of the Building), including any total destruction required by any authorized public authority,
this Lease shall at the option of Landlord terminate as of the date of such total destruction. Landlord
shall exercise its right to terminate this Lease by delivery of notice to Tenant within thirty (30) days after
the date that Tenant notifies Landlord of the occurrence of such damage. In the event Landlord does
not elect to terminate this Lease, Landlord shall at Landlord's expense repair such damage as soon as
reasonably possible, and this Lease shall continue in full force and effect. In no event shall Landlord
have any obligation for repair or restoration beyond the extent of insurance proceeds received by
Landlord for such repair or restoration, or for any of Tenant’s property.

(d) Damage Near End of Term. If the Premises or the improvements therein are
destroyed or damaged in whole or part during the last year of the term of this Lease, Landlord may at
Landlord's option cancel and terminate this Lease as of the date of occurrence of such damage by
giving written notice to Tenant of Landlord's election to do so within thirty (30) days after the date of
occurrence of such damage.

(e) Abatement of Rent. Except as stated to the contrary contained elsewhere in this
Lease, if the Premises are partially damaged and Landlord repairs or restores the Premises pursuant to
the provisions of this Paragraph 15, the Base Rent payable hereunder for the period commencing on
the occurrence of such damage and ending upon completion of such repair or restoration shall be
abated in proportion to the degree to which Tenant's use of the Premises is impaired during the period
of repair; provided that, nothing herein shall be construed to preclude Landlord from being entitled to
collect the full amount of any rental loss insurance proceeds if such rental loss insurance is then carried
with respect to the Premises. Except for abatement of rent, if any, Tenant shall have no claim against
Landlord for any damage suffered by reason of any such damage, destruction, repair or restoration.

(f) Waiver. Tenant waives the provisions of California Civil Code Sections 1932(2)
and 1933(4), and any similar or successor statutes relating to termination of leases when the thing
leased is substantially or entirely destroyed, and agrees that such event shall be governed by the terms
of this Lease.
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(9) Tenant's Property. Landlord's obligation to rebuild or restore shall not include
restoration of Tenant's equipment, merchandise, or any improvements, alterations or additions made by
Tenant to the Premises.

(h) Notice of Damage. Tenant shall notify Landlord within five days after the
occurrence thereof of any damage to all or any portion of the Premises. In no event shall Landlord have
any obligation to repair or restore the Premises pursuant to this Paragraph 15 until a reasonable period
of time after Landlord's receipt of notice from Tenant of the nature and scope of any damage to the
Premises, and a reasonable period of time to collect insurance proceeds arising from such damage
(unless such damage is clearly not covered by insurance then in effect covering the Premises).

(i) Replacement Cost. The determination in good faith by Landlord of the estimated
cost of repair of any damage, or of the replacement cost, shall be conclusive for purposes of this
Paragraph 15.

16. Eminent Domain.

(a) Termination. In the event the whole or any part of the Premises is condemned in
the lawful exercise of the power of eminent domain by any public entity, then this Lease shall terminate
as to the part condemned on the date possession of that part is taken.

(b) Partial Taking Renders Economically Unfeasible. If only a part of the Premises is
condemned, but such taking makes it economically unfeasible for Tenant to use the remainder of the
Premises for the purposes contemplated by this Lease, then Tenant may, at its option, terminate this
Lease as of the date possession of the condemned part is taken by giving written notice to Landlord of
its intention within thirty (30) days following the date said possession is taken.

(c) Partial Taking with Business Continued. If only part of the Premises is
condemned and this Lease is not terminated as set forth above, then this Lease shall, as to the
condemned portion of the Premises, terminate as of the date possession of such portion is taken. The
Base Rent shall thereupon be reduced in the same proportion that the area of the Premises taken
bears to the initial total area of the Premises. The Base Rent, as so reduced, shall continue to be
subject to adjustment in accordance with Paragraph 5 hereof.

(d) Repairs. Tenant shall, at its sole cost and expense and in a prompt and
expeditious manner, make all necessary repairs or alterations to the remainder of the Premises so as to
make them reasonably suitable for Tenant's continued occupancy for those uses and purposes
contemplated by this Lease.

(e) Compensation. All compensation awarded or paid upon the total or partial taking
of the fee title to the Premises or part of the Premises, or for the taking of all or any portion of the
Premises, shall belong to Landlord. The Building and other improvements made by Landlord on the
Premises at Landlord's expense shall belong to Landlord. Landlord shall not be entitled to any
compensation paid to Tenant for costs incurred by Tenant in removing its furniture, equipment, and
trade fixtures from the condemned Premises. Nor shall Landlord be entitled to any compensation paid
to Tenant in the proceedings or action for such taking with respect to removal or relocation costs, or
anticipated or lost profits (excluding the value of this Lease to Tenant) or damages to any personal
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property or detriment to the business of Tenant, or any special damages to Tenant (excluding the value
of this Lease to Tenant).

17. Tenant Default. Tenant shall be deemed in default under this Lease upon occurrence of
any of the following:

(a) Tenant fails to pay a monetary sum when due under this Lease (provided that
Tenant shall not be deemed in default if Tenant pays such sum within 10 days after notice from
Landlord that such sum is overdue; and provided further that, Tenant shall not be entitled to any such
10-day grace period or notice and shall be deemed in default immediately upon failure to so pay when
due if Landlord has already delivered two notices of overdue payments within the immediately
preceding 12 month period;

(b) Tenant fails to perform or is in breach of any of its other obligations under this
Lease; provided that, if such failure is of the nature that it may be cured, Tenant shall not be deemed in
default if Tenant cures such failure within 20 business days, or in the event the cure cannot be
reasonably completed within 20 business days begins substantial efforts to cure within 20 business
days, after written notice from Landlord of such failure;

(c) Tenant's interest in the Premises or the Lease, or any part thereof, is assigned or
transferred without the prior written consent of Landlord, either voluntarily or by operation of law (except
as expressly permitted by other provisions of this Lease), including, without limitation, the filing of an
action by or against Tenant, or by any member of Tenant if Tenant is a partnership or joint venture,
under any insolvency or bankruptcy laws, or if Tenant makes a general assignment for the benefit of its
creditors, or;

(d) Tenant vacates, abandons, or surrenders the Premises during the lease term.

(e) Tenant fails to comply with or obtain any necessary permit or license. Tenant
shall not be deemed in default if Tenant cures such failure within 20 days after notice from Landlord of
such failure

(f) In the event of a default by Tenant under this Lease, Landlord may pursue such
remedies as it may have for such default under law or in equity, including but not limited to the
remedies set forth below.

This paragraph shall remain in full force and effect upon any assignment, sublease or
transfer any interest in the Premises by Tenant as provided in Section 14 above.

18. Remedies. In the event of any breach or default by Tenant, Landlord may, at Landlord's
option, exercise any and all rights available to a landlord under the laws of the State of California
(including, but not limited to, those rights and remedies set forth in California Civil Code Sections
1951.2, 1951.4, and 1951.8), including, without limitation, the right to do any of the following:

(a) Repossession. Landlord may repossess the Premises and remove all persons
and property therefrom. If Landlord repossesses the Premises because of a breach of this Lease, this
Lease shall terminate and Landlord may recover from Tenant:
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(i) the worth at the time of award of the unpaid rent which had been
earned at the time of termination including interest at ten percent (10%) per annum or the maximum
allowed by law whichever is less;

(i) the worth at the time of award of the amount by which the unpaid
rent which would have been earned after termination until the time of award exceeds the amount of
such rental loss that Tenant proves could have been reasonably avoided including interest at ten
percent (10%) per annum or the maximum allowed by law whichever is less;

(iii) the worth at the time of award of the amount by which the unpaid
rent for the balance of the term after the time of award exceeds the amount of such rental loss for the
same period that Tenant proves could be reasonably avoided, computed by discounting such amount
by the discount rate of the Federal Reserve Bank of San Francisco at the time of award plus one
percent (1%); and

(iv) any other amount necessary to compensate Landlord for all the
detriment proximately caused by Tenant's failure to perform its obligations under this Lease or which in
the ordinary course of things would be likely to result therefrom.

(b) No Repossession. If Landlord does not repossess the Premises, then this Lease
shall continue in effect for so long as Landlord does not terminate Tenant's right to possession and
Landlord may enforce all of its rights and remedies under this Lease, including the right to recover the
rent and other sums due from Tenant hereunder. For the purposes of this Paragraph 18, the following
do not constitute a termination of Tenant's right to possession:

(1) Acts of maintenance or preservation by Landlord or efforts by
Landlord to relet the Premises; or

(2) The appointment of a receiver by Landlord to protect Landlord's
interest under this Lease.

(c) Right to Cure. Landlord may cure Tenant’s default at Tenant’s expense.
If Landlord pays any sum or incurs any expense in curing Tenant’s default, including attorneys’ fees
and costs, Tenant shall reimburse Landlord upon demand for the amount of such payment or expense
with interest at an interest rate of 10% per annum or the maximum lawful rate that Landlord may charge
to Tenant under applicable laws, whichever is less, from the date of Landlord’s payment to the date of
Tenant’s reimbursement, and an administrative overhead fee of ten percent (10%).

19. Attorneys' Fees. If any action at law or in equity shall be brought to recover any rent
under this Lease, or for or on account of any breach of or to enforce or interpret any of the terms,
covenants, agreements, or conditions of this Lease, or for the recovery of the possession of the
Premises, the prevailing party shall be entitled to recover from the other party, as a part of the
prevailing party's costs, reasonable attorneys' fees, the amount of which shall be fixed by the court and
shall be made a part of any judgment rendered. "Prevailing party" within the meaning of this paragraph
shall include, without limitation, a party who brings an action against the other party after the other
party's breach or default, if such action is settled or dismissed upon the payment by the other party of
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the sums allegedly due or performance of the covenants allegedly breached or the plaintiff obtains
substantially the relief sought by it in the action.

20. Removal of Property. Tenant hereby irrevocably appoints Landlord as agent and
attorney in fact of Tenant, to enter upon the Premises, in the event of a default by Tenant hereunder,
and to remove any and all furniture and personal property whatsoever situated upon the Premises, and
to place such property in storage for the account of and at the expense of Tenant. In the event that
Tenant shall not pay the cost of storing any such property after the property has been stored for a
period of 90 days or more, Landlord may sell any or all of such property, at public or private sale, in
such manner and at such times and places as Landlord in its sole discretion may deem proper, without
notice to Tenant or any demand upon Tenant for the payment of any part of such charge or the removal
of any such property, and shall apply the proceeds of such sale first to the costs and expenses of such
sale, including reasonable attorneys' fees actually incurred; second, to the payment of the costs of or
charges for storing any such property; third, to the payment of any other sums of money which may
then or thereafter be due to Landlord from Tenant under any of the terms hereof; and fourth, the
balance, if any, to Tenant then.

21. Subordination.

(a) Subordination of Lease. This Lease, at Landlord's option, shall be subordinate to
any mortgage, deed of trust, or any other hypothecation for security now or hereafter placed upon all or
any portion of the Premises and to any and all advances made on the security thereof and to all
renewals, modifications, consolidations, replacements and extensions thereof. Notwithstanding such
subordination, Tenant's right to quiet possession of the Premises shall not be disturbed if Tenant is not
in default and so long as Tenant shall pay the rent and observe and perform all of the provisions of this
Lease, unless this Lease is otherwise terminated pursuant to its terms. If any mortgagee or trustee
shall elect to have this Lease prior to the lien of its mortgage or deed of trust, and shall give written
notice thereof to Tenant, this Lease shall be deemed prior to such mortgage or deed of trust, whether
this Lease is dated prior or subsequent to the date of said mortgage or deed of trust or the date of
recording thereof.

(b) Execution of Documents. Tenant agrees to execute any documents required to
effectuate such subordination or to make this Lease prior to the lien of any mortgage or deed of trust,
as the case may be, and failing to do so within ten (10) days after written demand, does hereby make,
constitute and irrevocably appoint Landlord as Tenant's attorney in fact and in Tenant's name, place
and stead, to do so.

22. Landlord's Right to Reenter.

(a) Peaceable Surrender. Tenant agrees to yield and peaceably deliver possession
of the Premises to Landlord on the date of termination of this Lease, regardless of the reason for such
termination. Upon giving written notice of termination to Tenant, Landlord shall have the right to reenter
and take possession of the Premises on the date such termination becomes effective without further
notice of any kind and without institution of summary or regular legal proceedings. Termination of the
Lease and reentry of any Premises by Landlord shall in no way alter or diminish any obligation of
Tenant under the Lease terms and shall not constitute an acceptance or surrender.

22 of 27

93



(b) Waiver of Redemption and Stipulated Damages. Tenant waives any and all right
of redemption under any existing or future law or statute in the event of eviction from or dispossession
of the Premises for any reason or in the event Landlord reenters and takes possession of the Premises
in a lawful manner.

23. Reservations to Landlord. The Premises are accepted by Tenant subject to any and all
existing easements and encumbrances. Landlord reserves the right to install, lay, construct, maintain,
repair, and operate such sanitary sewers, drains, stormwater sewer, pipelines, manholes, and
connections; water and gas conduits; telephone and telegraph power lines; and the appliances and
appurtenances necessary or convenient in connection therewith, in, over, upon, through, across, and
along any part of the Premises, and to enter the Premises for any and all such purposes. Landlord also
reserves the right to grant franchises, easements, rights of way, and permits in, over, upon, through,
across, and along any and all portions of the Premises. No right reserved by Landlord in this clause
shall be so exercised as to interfere unreasonably with Tenant's operations hereunder.

Landlord agrees that rights granted to third parties by reason of this clause shall contain
provisions that the surface of the land shall be restored as early as practicable to its original condition
upon the completion of any construction. Landlord further agrees that should the exercise of these
rights temporarily interfere with the use of any or all of the Premises by Tenant, the monthly Base Rent
may be reduced on a temporary basis in proportion to the temporary interference with Tenant's use of
the Premises, based on the Landlord's sole and absolute discretion.

24. Building/Premises Closure. Tenant acknowledges and understands that for public
health, welfare and safety reasons, the Building and/or Premises may be subject to closure (either full
or partial) due to conditions and/or events, including, but not limited to, ocean (including, but not limited
to, high surf and tsunami), waterfront and/or weather related conditions, as well as Force Majeure
events (as defined in Section 25 - Force Majeure) (collectively "Closure Conditions"). Tenant enters into
this Lease with full knowledge of the existing conditions of the Premises and its exposure to Closure
Conditions, and with the understanding that at any point during the Term, Landlord may close the
Building and/or Premises to public and tenant access and use (including, but not limited to Tenant's
access and/or use) due to Closure Conditions, without any liability to Tenant by virtue of such closure
and/or related actions. During any such period of closure where Tenant is completely unable to access
and use the Premises, Tenant shall not be in default to Landlord for failure to continuously operate
pursuant to Section 6.e. Use.

25. Force Majeure. Any prevention, delay or stoppage due to strikes, lockouts, labor
disputes, abnormal adverse weather conditions, acts of God, pandemic, inability to obtain labor or
materials or reasonable substitutes therefore, governmental restrictions, regulations or controls, enemy
or hostile government action, civil commotion, fire or other casualty, and other causes beyond the
reasonable control of and not caused by the fault or negligence of the party obligated to perform, shall
excuse the performance by such party for a period equal to that resulting from such prevention, delay
or stoppage. However, nothing contained in this Section shall excuse the prompt payment of rent or
other charges by Tenant as required by this Lease. Tenant's obligations to make payment for rental
and other charges pursuant to the terms of this Lease shall be excused or reduced only as elsewhere
expressly and specifically provided in this Lease.
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26. Notices. All notices, statements, demands, requests, approvals or consents given
hereunder by either party to the other party shall be in writing and shall be sufficiently given and served
upon the other party if served personally or if sent by first class mail of the United States Postal
Service, and addressed to the parties as follows:

Landlord: Tenant:

SANTA CRUZ PORT DISTRICT O'NEILL SEA ODYSSEY
Attention: Port Director Attention: Executive Director
135 5TH Avenue 2222 East Cliff Drive, Suite 222
Santa Cruz, CA 95062 Santa Cruz, CA 95062

or to such other address as any party may have furnished to the others as a place for the service of
notice. Notices sent by mail shall be deemed served on the date posted as indicated on the envelope.

27. No Commission. Landlord and Tenant each agree that Landlord and Tenant,
respectively, have not had any dealings with any realtor, broker, or agent in connection with the
execution of this Lease. Tenant shall pay the commission or compensation payable to any agent or
broker employed by Tenant in connection with the execution of this Lease.

28. Waiver. The waiver by Landlord or Tenant of any breach of any term, covenant, or
condition herein contained shall not be deemed to be a waiver of such term, covenant, or condition or
any subsequent breach of the same or any other term, covenant, or condition herein contained. The
subsequent acceptance of rent hereunder by Landlord shall not be deemed to be a waiver of any
preceding breach by Tenant of any term, covenant, or condition of this Lease, other than the failure of
Tenant to pay the particular rent so accepted, regardless of Landlord's knowledge of such preceding
breach at the time of acceptance of such rent. Landlord's acceptance of partial payments of rent or any
other sum due hereunder shall not be deemed a waiver of its right to recover the full amount of such
payment and shall not be deemed an accord and satisfaction whether or not the amount due is
disputed by the parties.

29. Holding Over. Any holding over after the expiration of the Term with the consent of
Landlord shall be construed to be a tenancy from month to month on the same terms and conditions
specified herein so far as applicable other than Base Rent which shall be increased to 150% of the
current Base Rent.

30. Parking. Tenant acknowledges that all parking areas and all other common areas within
the Santa Cruz Small Craft Harbor shall remain under the operation and control of Landlord. Tenant
possesses no legal interests with regard to the parking areas. The manner in which such areas and
facilities are operated and maintained shall be at the sole discretion of Landlord, and the use of such
areas and facilities shall be subject to such rules and regulations as Landlord shall make from time to
time. Landlord shall have the right to regulate access and parking and to install parking meters and/or
parking pay stations in such parking areas. Tenant shall be responsible for compliance with all parking
rules and regulations as may be adopted and implemented by Landlord from time to time, including,
without limitation, systems of validation, shuttle transportation or any other programs which may be
deemed necessary or appropriate by Landlord to control, regulate or assist parking.

24 of 27

95



31. Non-Discrimination. Tenant agrees in the conduct of Tenant's business not to
discriminate, harass, or retaliate against any person or class of persons regardless of race, religious
creed (including religious dress and grooming practices), color, national origin (including language use
restrictions), ancestry, religion, disability (mental and physical), medical condition, sex, gender
(including gender identity and gender expression), physical characteristics, marital status, age, sexual
orientation, genetic information (including family health history and genetic test results), organizational
affiliation, and military or veteran status, or any other consideration made unlawful by local, State or
Federal law. Tenant shall make its accommodations and services available to all persons on equal and
reasonable terms.

32. Entry by Landlord. Landlord and its agents shall be entitled to enter into and upon the
Premises at all reasonable times, upon reasonable notice (except in the case of an emergency, in
which event no notice shall be required), during regular business hours for purposes of inspecting or
making repairs, alterations or additions to all or any portion thereof, or any other part of the Building,
including the erection and maintenance of such scaffolding, canopies, fences and props as may be
required, or for the purpose of posting notices of non-responsibility for alterations, additions, or repairs,
and during the 180 day period prior to the expiration of this Lease, to place upon the Premises any
usual or ordinary "for rent" signs and exhibit the Premises to prospective tenants at reasonable hours,
all without any abatement of rent and without liability to Tenant for any injury or inconvenience to or
interference with Tenant's business, quiet enjoyment of the Premises, or any other loss occasioned
thereby.

33. Estoppel Certificates; Financial Statements.

(a) Estoppel Certificates. Within fifteen (15) days after request therefor by Landlord,
Holder, or any prospective mortgagee or owner, Tenant agrees as directed in such reasonable request
to execute an Estoppel Certificate in recordable form, binding upon Tenant, certifying (i) that this Lease
is unmodified and in full force and effect (or if there have been modifications, a description of such
modifications and that this Lease as modified is in full force and effect); (ii) the dates on which rent
Fixed Minimum Rent, Sublease Rent, and any Additional Rent have been paid; (iii) that Tenant is in the
possession of the Premises if that is the case; (iv) that Landlord is not in default under this Lease, or, if
Tenant believes Landlord is in default, the nature thereof in detail; (v) that Tenant has no offsets or
defenses to the performance of its obligations under this Lease (or if Tenant believes there are any
offsets or defenses, a full and complete explanation thereof); (vi) that Tenant has accepted the
Premises and the condition thereof and of all improvements thereto and has no claims against Landlord
or any other party with respect thereto; (vii) that if an assignment of rents or leases has been served
upon the Tenant by a Holder, Tenant will acknowledge receipt thereof and agree to be bound by the
provisions thereof, (viii) that Tenant will give to the Holder copies of all notices required or permitted to
be given by Tenant to Landlord; and (ix) to any other information reasonably requested. Tenant's failure
to deliver such certificate within such time will be conclusive upon Tenant: (A) that this Lease is in full
force and effect, without modification except as may be represented by Landlord, (B) that there are no
uncured defaults in Landlord's performance, and (C) that not more than one month's rent has been paid
in advance. Without limiting the foregoing, if Tenant fails to deliver any such certificate within such
fifteen (15) day period, Landlord may deliver to Tenant an additional request for such certificate and the
failure of Tenant to deliver such certificate within five days after delivery of such additional request shall
be an Event of Default.
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34. General.

(a) Entire Agreement. This Lease, together with all Exhibits attached hereto which
are incorporated herein by this reference, contains all of the terms, covenants, and conditions agreed to
by Landlord and Tenant relating to the Premises and the subject matter hereof, and supersedes all
promises and agreements, written or oral, by either party to the other relating in any way to the
Premises which are not expressly set forth herein. Tenant is not relying on any representations or
warranties made by Landlord, and acknowledges that Landlord has not made any representations or
warranties to Tenant, except as may expressly be set forth herein. This Lease cannot and shall not be
amended orally or in any manner other than by an agreement in writing signed by both Landlord and
Tenant or their respective successors in interest.

(b) Covenants and Conditions. Each term and each provision of this Lease
performable by Tenant shall be construed to be both a covenant and a condition, all of which conditions
shall be for the sole benefit of Landlord.

(c) Binding on Successors. The covenants and conditions hereof, subject to the
provisions as to subletting and assignment, shall apply to and bind the heirs, successors, executors,
administrators, subtenants, and assigns to the parties.

(d) Joint and Several Liability. All persons who have signed this Lease shall be
jointly and severally liable hereunder.

(e) Gender. When the context of this Lease requires, the masculine gender includes
the feminine, a corporation, or a partnership, and the singular number includes the plural.

(f) Captions. The captions of the numbered and lettered paragraphs of this Lease
are for convenience only and are not a part of this Lease and do not in any way limit or amplify the
terms and provisions of this Lease.

(9) Governing Law. This Lease shall be governed by and construed in accordance
with the laws of the State of California and venue shall be Santa Cruz County.

(h) Time of Essence. Time is of the essence as to all of the provisions of this Lease
with respect to which time of performance is a factor.

(i) Partial Invalidity. If any term, covenant, condition, or provision of this Lease is
held by a court of competent jurisdiction to be invalid, void, or unenforceable, the remainder of the
provisions hereof shall remain in full force and effect and shall in no way be affected, impaired, <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>